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Section
A— Administrative Rules and Regulations
Rule and Regulation Legislative OVersight............oouiiiiiiiiiiiiiiiieeeeeeeeeeeeeeee e A1
This briefing paper provides an overview of the rules and regulations process,
specifically related to the creation of rules and regulations authority, the process
for temporary and permanent regulation approval, the oversight role assigned to
the Joint Committee on Administrative Rules and Regulations, and the history
of the Joint Committee. Also included is a brief review of current legislative
amendments to the Rules and Regulations Filing Act.
B— Agriculture and Natural Resources
WatEr LItIGALION ...t e ettt e e e e e e r et e e e e e e e e e as B1
Kansas has been involved in water litigation with Colorado for a number of years
and more recently has been engaged in water litigation with Nebraska. Both of
these cases have reached the final stage, although monitoring will be ongoing,
particularly in the case of Colorado. In addition, settlement agreements have to
be monitored. This briefing paper deals with the following issues:
° A short history of the litigation with both states, including a table showing
amounts of money appropriated.
° Current status of the cases, including legal activities relating to Nebraska
and Colorado.
° Discussion of monitoring activities and responsibilities.
° Review of statutes pertaining to disposition of any water litigation money
received from Colorado or Nebraska.
° Discussion of pending issues before the Legislature or any legislative
action that might be necessary concerning settlement and monitoring of the
litigation.
State Water Plan Fund, Kansas Water Authority, and State Water Plan............cccccooiiiiiiiiiiiiiiiiiccinnn, B2

For aslong as Kansas has been a state, water has been an issue for policymakers,
and for years the Legislature has passed legislation dealing with the regulation
of water. In 1981, the Legislature created the Kansas Water Authority. One role
of the Kansas Water Authority is to make policy recommendations for inclusion
in the State Water Plan. The State Water Plan Fund was created in 1989 to fund
water-related projects and programs consistent with the objectives of the State
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Water Plan. This briefing paper summarizes the financing and uses of the State
Water Plan Fund and the role of the Kansas Water Authority in the policy process.

Kansas Corporate Farming LaW.........cooiieiiiiiiiie ettt e e e e e e e e e B3

This article summarizes former and current corporate farming statutes in Kansas.
A brief description of the original law, including major changes over time, are
discussed. A summary of the legal challenges to corporate farming laws and
constitutional amendments in other states is included since the Kansas law
contains similar provisions. These provisions could be challenged in a court and
have been an item of discussion before the Kansas Legislature.

Weights and Measures Program ... B4

This briefing paper provides an overview of the Kansas Department of
Agriculture’s Weights and Measures program, which establishes and maintains
uniform standards of mass, volume and weight. The paper discusses the Kansas
Weights and Measures program and also contains information on weights and
measures programs in surrounding states.

WatErS Of the UNIted States. . oo e e B5

This briefing paper provides an update on the status of the Clean Water Act
(CWA) as it relates to the uncertainty of the definition of “waters of the US,” a key
term in determining whether water is subject to the CWA. A summary of the two
United States Supreme Court decisions that attempted to clarify the definition
is included. The Environmental Protection Agency and the United States Army
Corps of Engineers also attempted to clarify the definition through a draft rule
jointly submitted to the Office of Management and Budget. The pending draft rule
is examined briefly.

C— Alcohol, Drugs. and Gaming

iU AW S ... aa e s s e aaaaaaaaaasaassaassaasssnssaasssassnnasnnssnnsannennnnsnnsnnnrnnnes C1

Kansas statutes concerning alcoholic liquor are included in the Liquor Control
Act, the Cereal Malt Beverage Act, the Club and Drinking Establishment Act, the
Nonalcoholic Malt Beverages Act, the Flavored Malt Beverages Act, the Beer
and Cereal Malt Beverages Keg Registration Act, the farm winery statutes, the
microbrewery statutes, and the microdistillery statutes. A summary of state and
local regulatory authority also is presented as applied to enforce these liquor
laws.

Lottery, State-owned Casinos, Parimutuel Wagering, and Tribal Casinos ..........cccccooiiiiiiiiiiiiiiniiiiinee C2

State constitutional amendments permit three types of non-tribal gaming in
Kansas: the Kansas Lottery (including state-owned casinos authorized by the
Expanded Lottery Act); parimutuel wagering on dog and horse races (currently
inactive); and charitable bingo (discussed in article C-3). Four state-tribal
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compacts were completed, beginning in 1995, with four resident tribes permitted
to host casino gaming at one site in the state for each tribe.

Charitable Gaming, Bingo, and Other Games..........ccoooiiiiiiiii i

In 1974, Kansas voters approved a constitutional amendment authorizing the
Legislature to regulate, license, and tax the operation of games of “bingo” by
bona fide non-profit organizations, including religious, charitable, fraternal,
educational, and veterans. The constitutional amendment was amended in 1995
to authorize games of “instant bingo” (also known as “pull-tabs”) as a similar type
of bingo game. The Legislature assigned the Department of Revenue to staff and
operate the state’s oversight of regulating, licensing, and taxing bingo games and
bingo operators. In recent years legislative discussion has addressed other types
of charitable gaming, but absent a constitutional amendment, no other types may
be conducted.

D— Children and Youth
Tobacco/Children’s INIHIativVES FUNG ..... ... e

Kansas became a party to the Master Settlement Agreement in 1998 and began
receiving revenue from manufacturers of tobacco products in 1999. A decision
was made to dedicate a large portion of the tobacco money to programs and
services for children, resulting in the creation of the Kansas Children’s Cabinet
to make recommendations to the Governor and Legislature on programs to be
funded and the creation of the Children’s Initiatives Fund from which expenditures
would be made.

This briefing paper contains the following information:

° Background on the tobacco settlement, how tobacco revenues may be
spent, and the establishment of the Kansas Endowment for Youth Fund;

° A history of actual receipts of tobacco revenues, including revenues from
nonparticipating manufacturers who have recently joined the agreement;

° A statement of concern about future payments in view of a reduction in sales
of participating tobacco manufacturers and the possibility that one or more
of the major participating manufacturers could declare bankruptcy;

° Adiscussion of how money in the Children’s Initiatives Fund can be used and
a table showing recently approved expenditures from the fund for children’s
programs and services; and

° An update on the arbitrated “settlement in principal” Kansas agreed to in
December 2012.
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UV NI SO VICES. ..ot D2

This briefing paper summarizes the current function of Juvenile Services, now
located within the Kansas Department of Corrections pursuant to ERO 42, and
the history of juvenile justice reform in Kansas.

Child Custody and Visitation ProCeAUIES ...........ooiiiiiiiiiiie et e e e e D3

This briefing paper summarizes Kansas laws governing custody of a child,
including key terms, the process followed by the court to make an initial
determination and the factors it considers, modification and violation of an
order, special considerations for parents who are in the military, and the rights of
nonparents.

Child iN NEEA Of Care PrOCESS .. ..o e D4

This briefing paper follows the process used to determine whether a child is
a “child in need of care,” beginning with an initial allegation of neglect, abuse,
or abandonment until the child is either determined to not be in need of care
or achieves permanency. Ultimately, based on the court’s discretion, children
who are determined to be in need of care may be adopted if parental rights
are terminated, placed with a permanent custodian, or returned to a parent or
parents.

o o] o1 o] o KSR D5

This briefing paper summarizes the Adoption and Relinquishment Act, which
governs adoptions in Kansas, including both the termination of parental rights
and the transfer of legal custody to and creation of legal rights in the adoptive
parents after an adoption hearing and decree.

E— Commerce. Labor, and Economic Development

Statewide STAR BONA AUTNOTILY ... e e e e e e e annes E1

A STAR bond project is a state financing program that allows city governments to
issue bonds that are repaid by all of the revenues received by the city or county
from any transient guest, local sales taxes, and use taxes which are collected
from taxpayers doing business within that portion of the city’s redevelopment
district to retire special obligation bonds. The bonds have a maximum 20-year
repayment period. Kansas law allows the governing body of a city to establish
one or more special bond projects in any area in the city or outside of a city’s
boundaries with the written approval of the county commission. However, each
special bond project must be approved by the Secretary of Commerce, based on
the required feasibility study, prior to utilizing STAR bonds. This briefing paper
discusses these issues.
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Kansas BioSCIENCE AULNOTILY ........eiiiiiiiiiiee e e e e e e s e e e e e e e eeeeas E2

The Kansas Economic Growth Act (KSA 74-99b01 to 74-99b89) creates the
Kansas Bioscience Authority. The mission of the Authority is to make Kansas
a desirable state in which to conduct, facilitate, support, fund, and perform
bioscience research, development, and commercialization. In addition, the
Authority is to make Kansas a national leader in bioscience, create new jobs,
foster economic growth, advance scientific knowledge, and, therefore, improve
the quality of life for all Kansas citizens.

Economic Development Initiatives Fund (EDIF) OVErvIEW...........cooviiiiiiiiiiiiiiieee e E3

The Economic Development Initiatives Fund is used to finance programs that
support and enhance economic development in the State of Kansas. In 1986, the
State Legislature began appropriating funds from the Economic Development
Initiatives Fund for individual projects and programs that were deemed to foster
economic development in Kansas. The Legislature has made several changes to
the transfers with the most recent changes occurring during the 2009 Legislative
Session. This briefing paper discusses how money in the Economic Development
Initiatives Fund can be used and a table showing expenditures for FY 2011, FY
2012, and FY 2013.

Department Of COMMEITE ..........eiiiiii e e e e e e e e e st e e e e e e e e e nnnneeees E4

The Department of Commerce is the cabinet state agency concerned with
economic and business development. The state’s workforce training initiatives
are housed in the Department, as well. For certain economic development
programs, the Department of Commerce certifies to the Department of Revenue
that individuals or entities meet the eligibility for tax credits or other special
distributions of public revenue.

Unemployment Insurance Compensation FUN ............oooiiiiiiiiiiiiiiiee e E5

This briefing paper provides an overview of the functions of the Kansas
Unemployment Insurance Trust Fund with particular focus on the exhaustion
of the Fund resources as a result of the 2009 Economic Crisis. Other topics
considered include employer contributions, employee benefit calculations, and
federal extensions of unemployment compensation.

Kansas Creative Arts INAUSTHES CoOmMMUSSION. ... .ou e E6

The Kansas Creative Arts Industries Commission (KCAIC) was created in May
2012 and is responsible for growing the creative industries sector of the Kansas
economy. The KCAIC assumed the powers, duties and functions of the Kansas
Arts Commission and the Kansas Film Commission and is administered by the
Kansas Department of Commerce. This briefing summarizes the duties, programs
and funding of the KCAIC
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F— Corrections
7= 01 =Y o T T SO PPPPPRERPR F1

This briefing paper summarizes the two grids that contain the sentencing range
for drug crimes and nondrug crimes and discusses those crimes classified as
“off-grid.” The grids were developed for use as a tool in sentencing, providing
practitioners in the criminal justice system with an overview of presumptive felony
sentences. The paper also discusses sentencing considerations, postrelease
supervision, and recent sentencing legislation.

Kansas Prison Population and Capacity ............ccuouiiiiiiiiiiie i e e F2

This briefing paper reviews the current and historic inmate populations and total
inmate capacity within the Kansas Department of Corrections. The population
and capacity are discussed in terms of overall numbers as well as by gender
and inmate classification. Issues regarding operating close to capacity also are
discussed.

PriSONEIr REVIEW BOAId ... .ottt et e e e e e e e e e e e anaeans F3

In 2011, the Prisoner Review Board replaced the Kansas Parole Board as the
releasing authority for incarcerated offenders who have committed the most
serious, heinous, and detrimental acts against society. This paper outlines the
creation, duties and functions of the Prisoner Review Board in the Kansas
Criminal Justice system.

G— Education
ol aleTo] W m [ 1=T (¢S R TP G1

This briefing paper provides an overview of school finance state aid. The School
District Finance and Quality Performance Act provides the formula for computing
general state aid and supplemental state aid (local option budget aid) for the 286
unified school districts in Kansas.

H— Energy and Utilities
Renewable Portfolio Standards, Wind Generated Electricity in Kansas, and Production Tax Credit. ...H1

In 2009, Kansas enacted the Renewable Energy Standards Act, which requires
electric public utilities, except municipally owned electric utilities, to generate or
purchase renewable generating capacity equal to at least 10 percent of their
peak demand beginning in 2011, 15 percent beginning in 2016, and 20 percent
beginning in 2020. Renewable energy may be generated from a wide variety of
resources, but most of Kansas’ renewable electric power comes from wind. As of
October 2013, Kansas had over 2,700 megawatts of commercial installed wind
capacity. Wind is a renewable source eligible for the Production Tax Credit (PTC).
The PTC is a federal, per kilowatt-hour (kWh) tax credit for electricity generated
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by certain energy sources. The PTC ranges from 1.1 cents to 2.2 cents per kWh,
depending upon the type of renewable energy source. The PTC is scheduled to
expire on January 1, 2014.

Electricity TransmiSSION iN KANSAS ......ccccvuiiiiiiii e e e e e e e e e et e e e e e e e e e e ee e e e eeeeeeaesnnnns

At its most basic level, the transmission system (or “grid”) is an interconnected
assembly of high-voltage transmission lines and associated equipment for moving
electric energy at high voltages (typically 110 kilovolts [kV] or above) between
points of supply and points of delivery. Kansas has experienced tremendous
growth in new high-voltage transmission lines since 2007. The cost of these
projects is generally spread across ratepayers throughout the Southwest Power
Pool’s multi-state footprint. Siting of new transmission lines is subject to approval
by the Kansas Corporation Commission. Once a siting application is approved, a
utility may exercise the power of eminent domain if agreement cannot be reached
with a landowner on compensation.

Keystone Pipeline System in KanSas ............ueeiiiiiiiiiiiii e H3

The Keystone Pipeline System includes several crude oil pipelines built or being
built by TransCanada, a Canadian energy company. Phase Il of the pipeline, the
Cushing Extension, runs south from the Nebraska border through Washington,
Clay, Dickinson, Marion, Butler, and Cowley counties in Kansas before arriving
at Cushing, Oklahoma. This portion of the pipeline went into service in February
2011. In October 2010, TransCanada filed an application for a property tax
exemption for the Cushing Extension in Kansas. The Department of Revenue
did not recommend approval, but the exemption was granted by the Court of Tax
Appeals in April 2012. The Department filed for judicial review and the case was
pending with the Court of Appeals as of October 2012.

After being denied a Presidential Permit for a new pipeline that would run from
Hardesty, Alberta to the U.S. Gulf Coast, incorporating the existing Cushing
Extension through Kansas, TransCanada split the project. The southern portion,
from Cushing, Oklahoma to the Gulf Coast, is under construction and is expected
to be in service by mid-to-late 2013. The northern section, from Hardesty, Alberta
to Steele City, Nebraska is undergoing review for a Presidential Permit.

I— Ethics and Elections
Identification and Citizenship Requirements for Voter Registration and Voting .........cccccceeeviiiiiiiennnn.

Voter ID — For as long as voting has been a reality in the United States, the tension
between voting access and security has existed. In the most recent chapter of
this tension, voter identification and voter registration requirements have grown
in scope in an attempt to increase voting security. This article outlines the federal
and state requirements in these two areas.
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J— Financial Institutions and Insurance
Kansas Health INSUranCe ManQates. . ... coun et J1

Since 1973, the Kansas Legislature has added new insurance statutes mandating
that certain health care providers be paid for services rendered and paying for
certain prescribed types of coverages. This briefing paper outlines current Kansas
provider and benefit mandates, legislative review and interim study, cost impact
study requirements, and recent trends in mandates legislation. Also highlighted
is the potential impact of the federal Patient Protection and Affordable Care Act
on health benefit coverages in Kansas.

oY o b= Y e Y- T o T d=To U] =1 i o o HE PRSPPI J2

The Kansas Legislature first began its review of the practice of payday lending
and the potential for oversight under the Kansas Uniform Consumer Credit Code
during the 1991 Session. This briefing paper provides a historical review of the
creation of and amendments to payday lending laws in Kansas. The paper also
provides data that details the growth in payday lending activities since 1995.
Finally, a brief summary of recent federal payday lending law is provided.

O LT TN I=To MY, (0] (o) 1] £ TP J3

The Insurance Research Council has estimated that approximately 10 percent of
Kansas drivers were uninsured in 2009 (the most recent estimate available), even
though Kansas law has long required continuous vehicle insurance coverage and
provides for penalties for those who fail to get or maintain coverage. Research
suggests a state can deter motorists from driving vehicles that are not insured
through creating a culture of having insurance, making insurance more affordable,
and punishing those who have been found to have no insurance. A state can
verify coverage using a state-maintained database, direct access to insurance
company data, or a combination of those methods. Several states by statute
require the development and use of an online motor vehicle financial security
verification and compliance system that checks insurance company records.

K— Firearms and Weapons
(@] a1 1 1= I 0=y YO PPPPREPRR K1

The Personal and Family Protection Act allows concealed carry of handguns.
Recent changes generally streamlined the process of applying for a license and
modified the basic requirements for initial licensing and renewing a license. The
term “weapon” was changed to “handgun” to more accurately reflect the type of
firearm covered by the legislation. Anyone licensed may carry concealed when
hunting, fishing, or fur harvesting. In addition, a person with a legally acquired
sound suppression device may use such device during these activities. The
2013 Legislature enacted Senate Sub. for HB 2052 that adds new sections to
the Personal and Family Protection Act, primarily authorizing concealed carry of
handguns by licensees into certain public buildings enumerated in the legislation.
Also passed was SB 21, which also enacted firearms-related amendments. This
article describes the recent changes.

Uniform State Laws—Knives, Handguns, State Pre-emption, and Unlawful Discharge ...................... K2

New law (2013 HB 2033) prohibits municipalities from regulating the transportation,
possession, carrying, sales, transfer, purchase, gifting, licensing, registration, or
use of a knife or knife-making components. The 2013 Legislature also passed
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SB 102, which establishes the Second Amendment Protection Act in statute.
Existing law concerning firearms, concealed handguns, criminal law regarding
concealed handguns, and the Personal and Family Protection Act (concealed
carry of handguns) also were revised in 2013 Senate Sub. for HB 2052. This
article describes the recent changes intended to make such laws more uniform.

L— Health
Health Care Stabilization Fund and Kansas Medical Malpractice Law .......................c.c,

This briefing paper details the assigned role of the Health Care Stabilization
Oversight Committee, as well as provides a history of the Fund, recent issues
(especially those related to insurance and health care providers), and current
Fund balances. A brief summary of Kansas medical malpractice law is provided.

KNS AS PrOVIAEr ASSESSIMEINTS ..euiieii et ettt ettt e et e e e e e e e e e e e e e e e e eenns

This briefing paper provides an explanation of the concept of a federal Medicaid
provider assessment, guidelines for any form of a provider assessment, and the
history of provider assessments in Kansas. The paper also contains information
on the new federal Medicaid provider assessment on all licensed beds for Kansas
skilled nursing facilities.

Olmstead—Institutional and Community Placement DeCiSiONS ...,

This briefing paper summarizes the Olmstead Supreme Court decision and its
affect on Community Based Care in Kansas. The paper includes a summary of
the decision itself, as well as an explanation of the role of the U.S. Department
of Justice in enforcing this decision. The paper also highlights recent Olmstead-
based litigation in other states.

MaSSAGE TREIAPY ...ttt e oottt e e e e e e e et e e e e e e e e e e e e e e e e e

This briefing paper provides an update on massage therapy licensure in Kansas
and other states. Kansas does not require licensure for massage therapists;
however, three bills have been introduced in the Kansas Legislature in the last
five years that would have required licensure. The most recent bill introduced
remained in the House Committee on Health and Human Services at the end of
the 2013 Legislative Session. A chart comparing and contrasting the three bills
is included.

Recent Changes in Kansas Health Information Technology ...

This article provides background information on the development of health
information technology in Kansas and changes made during the 2013 Legislative
Session to the Kansas Health Information Technology and Exchange Act, which
was renamed the Kansas Health Information Technology Act.
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M— Health Reform

Supreme Court Ruling’s Impact on Affordable Care Act—Medicaid Expansion............cccccceeeeiiiinnnnnn. M1

This article discusses the expansion of Medicaid under the Affordable Care Act
and outlines the Court challenges to the expansion, the June 2012 U.S. Supreme
Court decision making the expansion optional for states, available state options
and those exercised by other states, and state budget concerns with Medicaid
expansion.

Health Insurance Exchange/Market Reforms/Implementation ..............cccccooiiiiiiiiiiie e M2

This briefing paper outlines the insurance marketplace reforms included in the
Affordable Care Act, related changes in Kansas law, and the interaction of the
market and Exchange and available options following the June 2012 U.S. Supreme
Court decision. This paper also highlights the remaining implementation time line
and policy considerations for state policy makers, as established by the Act.

N— Immigration
gL g Lo =1 To] T ESTST U= S N1

This briefing paper summarizes the Arizona immigration law, the federal court
challenge, the Supreme Court decision, the proposed Kansas immigration law,
the current in-state tuition law, and E-Verify.

O— Judiciary
L] g O3 F= 11 13 AN AT UPR PR UPRPRN 01

This briefing paper provides a summary of the Kansas Tort Claims Act, which
governs the extent to which a governmental entity in Kansas would be liable
for damages caused by the negligent or wrongful acts or omissions of any of its
employees while acting within the scope of their employment. The Act places a
$500,000 cap on damage awards for claims arising out of a single occurrence or
accident. This paper also describes the exceptions set out in the Act.

Death Penalty IN KGNSS .........uuiiiiiiiiiiiiiie ettt e e e e e et e e e e e e e e e eaaaeeeeennnsneees 02

This briefing paper reviews the death penalty as it exists in Kansas, enumerates
the requirements for imposing capital punishment, summarizes the salient points
of current controversy, and lists other states that have capital punishment.

Kansas AdmiINiStrative ProCeAUIE ACT ..... .o 03

This briefing paper concerns the Kansas Administrative Procedure Act, which
allows for the review of decisions made by state agencies by the Office of
Administrative Hearings, an independent state agency required to conduct
hearings for all state agencies, boards, and commissions.

Sex Offenders and Sexually Violent Predators ... 04

This briefing paper reviews the Kansas Offender Registration Act,” residency
restrictions; and the commitment of “sexually violent predators.”
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HUMAN TraffiCKiNg ......oeeiiiii e e et e e e e e e e e e e e e e e aanns

Although the word “trafficking” implies movement, human trafficking does not
always follow that implication. Human trafficking, or modern day slavery, is a
growing problem in the United States as well as Kansas. Human trafficking
victims include U.S. citizens - including children - as well as immigrants. The
problem is present in Kansas, having been discovered in Wichita and Kansas
City, as well as in smaller communities. This article examines the presence of
human trafficking in the U.S. and Kansas, and examines human trafficking laws
at the federal and state level.

N 1T o [To r= I 1= (Y3 1o o FUUT TSR

This briefing paper describes the current method for filling vacancies on the
Kansas Supreme Court and Court of Appeals, as well as recent legislative efforts
in this area.

P— Kansas Open Meetings Act

Kansas Open MeetingS ACE ... e e e e eeaeeas P1
This briefing paper reviews the provisions of the Kansas Open Meetings Act
(KOMA) and the public bodies that are covered. The definition of “meeting” is
explained. Penalties for violations of the law are described. Finally, open meetings
laws from other states are examined briefly.
Q— Kansas Open Records Act
Kansas OPEN RECOIAS ACE ......uuuuiii e s s aaaaa s aasssassasssssassssnsssnnsssnsnnnes Q1
This briefing paper addresses the provisions of the Kansas Open Records Act
(KORA). The exceptions to the open records law are reviewed. Responsibilities
of public agencies are listed as well as the rights of persons who request public
records. Penalties for violations of the law are described.
R— Local Government
[ (o] g LT V| [T SR R1
This briefing paper reviews the constitutional home rule powers of cities and the
statutory home rule powers of counties. Home rule power is exercised by cities
by ordinance and is exercised by counties by resolution. Charter ordinances and
charter resolutions that except cities and counties from nonuniform state laws are
described.
T a1 a T LA To T o s =T o ST R2
This briefing paper addresses the power of public and certain private entities
to take private property for a public purpose by the exercising of the power of
eminent domain. Local governments and state agencies that have the power
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of eminent domain are listed. The controversy over the use of eminent domain
power to take private property for economic development purposes is reviewed.

Boundary Changes—ANNEXALION ...........uuuuuiiiiiiiiiii e b aaeeaassassaaassssssassasssssssassssnnes R3

There are basically three ways a municipality can change its boundaries:
annexation, consolidation, or detachment. This paper will discuss the first of
these boundary change methods, annexation. A summary of Kansas’ law as well
as a brief history of recent annexation legislation is provided.

S— Retirement
Kansas Public Employees Retirement System’s Retirement Plans ... S1

An overview of the Kansas Public Employees Retirement System (KPERS)
and the different plans administered, including a brief history of the evolution of
state public retirement plans, is presented in this article. Currently, there are five
statutory plans for public employees: the regular KPERS plan for most state,
school and local public employees; the Kansas Police and Fireman’s (KP&F)
Retirement System plan, the Retirement System for Judges plan, the special
public official deferred compensation plan for certain state employees, and a
closed retirement plan for certain session-only legislative employees. In addition,
KPERS administers several other public employee benefit plans, including a
death and long-term disability plan, an optional term life insurance plan, and a
voluntary deferred compensation plan.

Judicial and Public Safety Retirement Plans..............ccc S2

KPERS is an umbrella organization that often is referred to as the Retirement
System. Its Board of Trustees administers five different retirement plans, two of
which will be the focus of this article on the Kansas Retirement System for Judges
and the Kansas Police and Fireman’s (KP&F) Retirement System. Although all
judicial branch district court judges and appellate court justices participate in the
former plan, only a small proportion of public safety employees at the state and
local agencies participate in the KP&F plan, if their employer opts for participation
of its public safety employees. Most public safety employees are enrolled in
regular KPERS by their employers due to the higher costs of the KP&F plan
which also offers more enhanced benefits than KPERS.

Kansas Defined ContribULION PlanS ... ....oou e e eeans S3

The State of Kansas provides three defined contribution pension plans for
certain state employees designated by statute as eligible for membership in
such programs. KPERS generally considered a defined benefit plan, which is
different from a defined contribution plan wherein the employee bears most of
the burden for retirement security. Three defined contribution plans authorized by
statute have been implemented, with all three having active members. Enabling
legislation is found for each plan separately in three statutory sections. KSA
74-4925 establishes the Regents Retirement Plan generally for certain faculty
and administrators. KSA 74-49b01 et seq. provides for an authorized deferred
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compensation plan under IRC section 457(b) for state, school and local public
employees to make self-directed, deferred compensation payments into a savings
plan. Finally, KSA 74-4911f allows certain statutorily defined state employees
to participate in a deferred compensation plan where the state contributes 8.0
percent of compensation on behalf of participants.

Working After Retirement ...,

This article addresses the retirees of KPERS and the policies adopted by the
Legislature for working after retirement. The Legislature has alternated between
a policy of restrictions and of no restrictions on retirees who go back to work for
a KPERS participating employer after retirement from state agencies, local units
of government, and school districts and other educational institutions. As recently
as 1987, there were no statutory restrictions on working after retirement. Current
statutory provisions generally impose a salary cap of $20,000 on KPERS retirees
who return to work for the same KPERS participating employer from whom they
retired. There are no salary cap restrictions if a KPERS retiree returns to work
for another participating employer other than the one from which the employee
retired. However, the Legislature has imposed a penalty on KPERS participating
employers who hire KPERS retirees, and those participating employers must pay
an assessment to KPERS. Certain KPERS school retirees who are allowed to
return to work for the same employer from which they retired do not have a salary
cap under a three-year exemption, but that employer is assessed the special
payment for KPERS.

KPERS Long-Term FUNAING PIan ...ttt

KPERS faces two challenges in terms of long-term funding. The first challenge
involves the regular KPERS program’s long-term funding of all three public
employee coverage groups (state, school, and local), and the second challenge
specifically involves the KPERS School Group which is no longer in actuarial
balance to achieve full-funding for promised benefits under provisions of
current law. The 2012 actuarial valuation projects that the actuarial required
contributions may be reached by 2019 if all assumptions are met. Both long-
term funding challenges are impacted by two situations. First, there is an annual
gap between current revenue (contributions) and expenditure (benefits) that
must be funded from investment income. Second, there is a shortfall in annual
employer contributions computed as the difference between the actuarial rate
(which indicates how much should be paid by employers) versus the statutory
rate (which determines how much is paid by employers). The resulting reduced
funding increases the unfunded actuarial liability, which is the difference between
assets and promised benefits. The Legislature focused its attention on the long-
term retirement funding issue during recent sessions. This article explores the
situation in more detail and in light of recent legislative developments to increase
funding to KPERS.

KPERS Early Retirement, Normal Retirement, and Early Retirement Incentive Plans.........................

For KPERS that includes state, school, and local governmental employees, the
KPERS actuary reviews the actual experience every three years to compare it
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with anticipated experience (actuarial assumptions) in order to reexamine certain
assumptions to see if the actual experience differed from the assumed pattern
over the period. In recent years there has been increased concern about the
impact of the early KPERS retirements at 85 points and of the added incentive
of early retirement incentive plans reducing the number of public employees with
many positions not filled with replacements. This article examines the dynamics
as described by the KPERS actuary in the latest three-year actuarial experience
study.

T— State Finance
Kansas Laws to Eliminate DefiCit SPENAING ..........uuiiiiiiiiiiiiiiiiiiiiiiiieiieeieeeeseee e eeeee e eeeereseeeseseeeeeeeeeeees T1

This briefing paper contains information on various state laws and statutory
sections that provide safeguards to prevent deficit financing. Included are
Constitutional provisions, ending balance requirements, Governor’s options to
eliminate a negative ending balance or create a $100 million ending balance, and
a mechanism to eliminate cash flow issues during the year.
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This briefing paper provides an explanation of the four local demand transfers
(the School District Capital Improvements Fund, the Local Ad Valorem Tax
Reduction Fund, the County-City Revenue Sharing Fund, and the Special City-
County Highway Fund), including the statutory authorization for the transfers; the
specific revenue sources for the transfers, where applicable; recent treatment
of the transfers as revenue transfers; and funding provided for the transfers in
recent years. In addition, other demand transfers (the State Water Plan Fund, the
State Fair Capital Improvements Fund, and the Regents Faculty of Distinction
Fund), which do not flow to local units government, are discussed.

DistriCt COUM DOCKET FEES ... e e e e e e e s e e e e e e e e e nnnnneeees T3
The briefing paper includes a short background about docket fees and explains
how docket fees, which are credited to the State Treasury, are distributed to
various state funds. There also is a table that shows the amount of each docket
fee, how the fee is authorized, and how it is distributed.
U— State Government
Veterans and Military Personnel ISSUES ........cooo i U1
This briefing paper contains information on benefits provided by the State of
Kansas to veterans and to those on active military duty. The benefits are organized
by type of benefit, such as educational benefits.

State EMPIOYEE ISSUES ..., uz2

This paper discusses a variety of issues regarding state employees, including an
explanation of classified and unclassified employees, benefits provided to state
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employees, recent salary and wage adjustments authorized by the Legislature,
and general information on the number of state employees.

INAIGENTS’ DEFENSE SEIVICES ....evvveiiiiiiiiiiieieeeeeee ettt e et e e e e e eeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeaeees

This briefing paper discusses issues surrounding the Board of Indigents’ Defense
Services. The paper explains the Constitutional requirement to provide legal
counsel to indigent defendants and how this is accomplished through public
defender offices and assigned counsel. Also included is an outline detailing where
offices are located and where assigned counsel will be utilized in other areas of
the state or where the public defender has a conflict of interest. Also discussed
are the average costs per case as well as some of the data put together by
Legislative Post Audit on the costs of capital defense cases and recent court
cases dealing with the issue of compensation if there is appointed counsel.

Joint Committee on Special Claims Against the State ...

This briefing paper provides an overview of the Joint Committee on Special Claims
Against the State, including the past committee history, membership requirements
of the committee, explanation of the claims process, and information regarding
committee recommendations.

Capitol RESIOration ..o,

This briefing paper provides an overview of the Capitol Restoration project.
The project is being financed by a series of bond issues approved by previous
sessions of the Legislature. Replacement of the roof and dome, restoration of
the entire of the four wings of the Statehouse, restoration of the rotunda and
construction of a new parking facility are all included in the project funding.

SENAIE CONTIIMAtION PrOCESS ... e e e et e e e e e e eenn

State law in Kansas requires that certain appointments by the Governor or other
state officials be confirmed by the Senate prior to the appointee exercising any
power, duty, or function of office. This paper summarizes the confirmation process.

V— Taxation
[ [0 g L=T (Y= To B o To T =1 o P

This paper outlines the history and current structure of the Homestead Property
Tax Refund Act, a “circuit-breaker” style property tax relief program Kansas has
utilized since 1970. Significant expansions to the program were enacted in both
2006 and 2007, and more than $37.6 million in refunds were paid out in FY 2012.
Renters will be removed from the program in tax year 2013 pursuant to 2012
legislation.
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This briefing paper provides a discussion of the three levels of liquor taxation
in Kansas (represented by the liquor gallonage tax, the liquor enforcement tax,
and the liquor drink tax). The paper also contains information on the disposition
of revenue for the three taxes, as well as some brief history on the tax rates
imposed.

Historical Overview of State and LOCal REVENUE .......covneeeeeeeeeee e V3

This article provides a general overview of state and local revenue between FY
1996 and FY 2012. Both state and local tax revenues are generally increasing
in that time period. The article also briefly discusses the composition of State
General Fund Tax Revenue by major tax source at different points in the last
three decades, as well as the tax burden of Kansas and the surrounding states.

W— Transportation and Motor Vehicles
State Funding for TranSPOrtatioN ............oooiiiiii e W1

Federal moneys this year were expected to provide about a quarter of the
revenues for the Kansas Department of Transportation, but the remainder comes
from State sources, primarily state fuel taxes, a portion of the sales tax, and
registration and related fees. Fuel tax revenues reflect decreased fuel use. A
portion of sales tax goes directly into the State Highway Fund, and that portion
increased in 2013 under the provisions of 2010 Senate Sub. for HB 2360. The
Transportation Works (T-Works) for Kansas bill, 2010 Senate Sub. for Senate
Sub. for HB 2650, increased registration fees for large vehicles, starting in 2013.
The T-Works bill also allows the Department to issue additional bonds.

Driver’'s License as IdentifiCation .........cooee oo et W2

States have taken various legal approaches to address the concerns of those
who do not want photographs of themselves on driver’s licenses or identification
(ID) cards and to provide driver’s licenses or ID cards to those who cannot prove
lawful presence in the United States. At least 7 states specifically allow a driver’s
license to be issued without a photograph if the licensee has certain religious
objections, and at least 11 states (an increase from 3 at the beginning of 2013)
offer or soon will offer an official document that allows the document holder to
drive and purchase vehicle insurance.

Informational and Traffic CONLrOl SIGNS .......eeiiiiii e W3

Federal and state laws govern which signs may be placed along highways in the
state, whether those signs are for purposes of advertising, providing directions,
or traffic control. Generally, only official signs are allowed in the right-of-way, and
traffic control signs are placed based on engineering judgment.
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Administrative Rules and Regulations

A-1 Rule and Regulation Legislative Oversight

Since 1939, Kansas statutes have provided for legislative oversight of
rules and regulations filed by state officers, boards, departments, and
commissions. The 1939 law declared that all rules and regulations of
a general or statewide character were to be filed with the Revisor of
Statutes and would remain in force until and unless the Legislature
disapproved or rejected the regulations. It was not until 1974 that the
Legislature took steps to formalize an oversight process. In that year, all
filed rules and regulations were submitted to each chamber. Within 60
days of that submission, the Legislature could act to modify and approve
or reject any of the regulations submitted. In 1984, the Kansas Supreme
Court held that a procedure adopted in 1979 which authorized the use
of concurrent resolutions to modify or revoke administrative rules and
regulations violated the doctrine of separation of powers under the state
constitution.

The 1975 interim Legislative Budget Committee, under Proposal
No. 33, found it “important to maintain and even enhance legislative
oversight of all regulations in order to make sure that they conform with
legislative intent.” The 1976 Legislature agreed with that finding and
enacted several amendments to the Rule and Regulation Filing Act. In
that same year, the Legislative Coordinating Council created the Special
Committee on Administrative Rules and Regulations to review proposed
administrative rules and regulations filed with the Revisor. The law was
later changed to require proposed agency rules and regulations to
be reviewed as outlined below. A 1977 enacted bill created the Joint
Committee on Administrative Rules and Regulations.

Rule and Regulation Authority: Examples

Regulations serve to implement or interpret legislation administered by
a state agency. The statutory authority for the agency to adopt these
regulations is found in enabling legislation, as illustrated below in the
language found in recent legislation:

Kansas Roofing Registration Act (2013 Session)

In accordance with the rules and regulations filing act, the Attorney General is hereby
authorized to adopt rules and regulations necessary to implement the provisions of this
act. (2013 Sub. for HB 2024, new Section 4).

Kansas One Map Act (2012 Session)

The executive chief information technology officer may adopt rules and regulations to
implement the provisions of the Kansas one map act. (2012 HB 2175, KSA 74-99f06).
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The Rules and Regulations Filing Act (KSA77-415
through 77-437) outlines the statutory requirements
for the filing of regulations by most executive
branch agencies and for the Legislature’s review
of the agency regulations.

The Regulation Adoption Process

There are two types of administrative rules
and regulations: temporary and permanent.
A temporary rule and regulation, as defined
in KSA 77-422, may be utilized by an agency if
preservation of the health, safety, welfare, or public
peace makes it necessary to put the regulation
into effect before a permanent regulation would
take effect. Temporary rules and regulations take
effect and remain effective for 120 days, beginning
with the date of approval by the State Rules and
Regulations Board and filing with the Secretary of
State. A state agency, for good cause, may request
a temporary rule and regulation be renewed one
time for an additional period not to exceed 120
days. A permanent rule and regulation takes effect
15 days after publication in the Kansas Register.

KSA 77-420 and 77-421 outline the process for
the adoption of permanent Kansas Administrative
Regulations (KAR) in the following steps (to be
followed in consecutive order):

° Obtain approval of the proposed rules
and regulations from the Secretary of
Administration;

° Obtain approval of the proposed rules
and regulations from the Attorney General
including whether the rule and regulation
is within the authority of the state agency;

° Submit the notice of hearing, copies of
the proposed rules and regulations as

approved, and the economic impact
statement to the Secretary of State; and
submit a copy of the notice of hearing to
the chairperson of the Joint Committee on
Administrative Rules and Regulations;

° Review the proposed rules and regulations
with the Joint Committee;

° Hold the public hearing and prepare a
statement of the principal reason for
adopting the rule and regulation;

° Revise the rules and regulations and
economic impact statement, as needed,
and again obtain approval of the Secretary
of Administration and the Attorney
General;

° Adopt the rules and regulations; and

° File the rules and regulations and
associated documents with the Secretary
of State.

The Secretary of State, as authorized by KSA
77-417, endorses each rule and regulation filed,
including the time and date of filing; maintains a
file of rules and regulations for public inspection;
keeps a complete record of all amendments and
revocations; indexes the filed rules and regulations;
and publishes the rules and regulations. The
Secretary of State’s Office publishes the adopted
regulations in the KAR Volumes and Supplements.
A full set is published every third year, with KAR
supplements published in the other two years. In
addition, new, amended, or revoked regulations
are published in the Kansas Register as they are
received. The Secretary of State has the authority
to return to the state agency or otherwise dispose of
any document which had been adopted previously
by reference and filed with the Secretary of State.

A-1 Rule and Regulation Legislative Oversight
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Adoption of a Permanent Regulation - Time Frame

Total Time: 112 to 174 Days / 16 to 25 Weeks

Step 1
Submit regulations to Secretary of Administration

1 to 3 Weeks

Step 2
Submit regulations to Attorney General

1 to 3 Weeks

Step 3
Submit to Kansas Register

8 days to 2 Weeks

Step 4
Notice published in Kansas Register

61-day Minimum

Step 5
Joint Committee on Administrative Rules and Regulations

reviews and comments on proposed regulations

Step 6
Hold public hearing

1 to 3 Weeks

Step 7
Obtain approval for revisions; adopt; file with Secretary of

State

1 to 3 Weeks

Step 8
Regulations published in Kansas Register

15 Days

Step 9
Regulations take effect

Source: Policy and Procedure Manual for the Filing of Kansas Administrative Rules and Regulations, Department of Administration

A-1 Rule and Regulation Legislative Oversight 3
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Legislative Review

Thelawdictatesthatthe 12-memberJointCommittee
on Administrative Rules and Regulations review
all proposed rules and regulations during the 60-
day public comment period prior to the required
public hearing on the proposed regulations. Upon
completion of its review, the Joint Committee may
introduce legislation it deems as necessary in the
performance of its review functions. Following
the review of each proposed rule and regulation,
the Joint Committee procedure is to forward
comments it deems appropriate to the agencies for
consideration at the time of their public hearings
on the proposed rules and regulations. The letter
expressing comments by the Joint Committee also
includes a request that the agency reply to the
Joint Committee in writing to respond directly to the
comments made and to detail any amendments
in the proposed rules and regulations made after
the Joint Committee hearing and any delays in the
adoption of or the withdrawal of the regulations.
Staff maintains a database of responses to Joint
Committee comments and reports on those
responses to the Joint Committee. A limited
number of regulations are exempt from the review
process of the Joint Committee. In addition, certain
permanent regulations have a defined statutory
review period of 30 days, rather than the 60-day
review period. Each year the Legislative Research
Department prepares a report on the oversight
activities of the Joint Committee on Administrative
Rules and Regulations; this electronic report is
available from the Department.

As part of its review process, the Joint Committee
examines economic impact statements, as
required by law, that are prepared by agencies and
accompany the proposed rules and regulations.
The Joint Committee may instruct the Director
of the Budget to review the agency’s economic
impact statement and prepare a supplemental or
revised statement.

The Legislature also is permitted to adopt a
concurrent resolution expressing its concern
regarding any permanent or temporary rule and
regulation. The resolution may request revocation
of the rule and regulation or amendment as
specified in the resolution. If the agency does

not respond positively in its regulation(s) to
the recommendations of the Legislature, the
Legislature may take other action through a bill.

Recent legislative changes to the Rules and
Regulations Filing Act have not changed this
review process.

2008 Legislative Action

During the 2008 Legislative Session, SB 579
was enacted. This legislation requires state
agencies to consider the impact of proposed
rules and regulations on small businesses. The
bill defines “small businesses” as any person,
firm, corporation, partnership, or association with
50 or fewer employees, the majority of whom are
employed in the State of Kansas.

2010 Legislative Action

During the 2010 Legislative Session, House Sub.
for SB 213 revised the Rules and Regulations Filing
Act. The bill updated the Act by removing obsolete
language and allowed for future publication of
the Kansas Administrative Regulations in paper
or electronic form by the Secretary of State. In
addition, the bill made changes in the definitions
used in the Act and in the exclusion of certain rules
and regulations from the Act. Certain procedures
to be followed in the rulemaking process and
procedures also were revised. One provision
requires state agencies to begin new rule making
procedures when the adopted rule and regulations
differin subject matter or effectin a material respect.
Under these conditions the public comment period
may be shortened to not less than 30 days.

2011 Legislative Action

During the 2011 Legislative Session, HB 2027
amended the Rules and Regulations Filing Act
by deleting the existing definition of “rule and
regulation,” “rule,” and “regulation,” including
several provisions exempting specific rules and
regulations from formal rulemaking under the
Act, and replacing it with a simplified definition.
It also expanded the definition of “person” to

A-1 Rule and Regulation Legislative Oversight
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include individuals and companies or other legal
or commercial entities.

The bill gave precedential value to orders issued
in an adjudication against a person who was not a
party to the original adjudication when the order is:

Designated by the agency as precedent;
Not overruled by a court or other
adjudication; and

° Disseminated to the public through the
agency website or made available to the
public in any other manner required by
the Secretary of State.

The bill also allowed statements of policy to be
treated as binding within the agency when directed
to agency personnel concerning their duties or
the internal management or organization of the
agency.

The bill stated that agency-issued forms, whose
contents are governed by rule and regulation or
statute, and guidance and information the agency
provides to the public do not give rise to a legal
right or duty and are not treated as authority for
any standard, requirement, or policy reflected in
the forms, guidance, or information. Further, the
bill provided for the following to be exempt from
the Act:

° Policies relating to the curriculum of
a public educational institution or to
the administration, conduct, discipline,
or graduation of students from such
institution;

° Parking and traffic regulations of any state
educational institution under the control
and supervision of the State Board of
Regents;

° Rules and regulations relating to the
emergency or security procedures of a
correctional institution; and

° Orders issued by the Secretary of
Corrections orany warden of a correctional
institution.

Similarly, statutes that specify the procedures for
issuing rules and regulations will apply rather than
the procedures outlined in the Act.

Finally, the bill created a new section giving
state agencies the authority to issue guidance
documents without following the procedures
set forth in the Act. Under the terms of this new
section, guidance documents can contain binding
instructions to state agency staff members, except
presiding officers. Presiding officers and agency
heads can consider the guidance documents in an
agency adjudication, but are not bound by them.
To act in variance with a guidance document, an
agency must provide a reasonable explanation
for the variance and, if a person claims to have
reasonably relied on the agency’s position, the
explanation must include a reasonable justification
for the agency’s conclusion that the need for the
variance outweighs the affected person’s reliance
interests. The bill requires each state agency to
maintain an index of the guidance documents;
publish the index on the agency’s website; make
all guidance documents available to the public;
file the index in any other manner required by the
Secretary of State; and provide a copy of each
guidance document to the Joint Committee on
Administrative Rules and Regulations (may be
provided electronically).

2012 Legislative Action

During the 2012 Legislative Session, SB 252
made several changes to the Kansas Rules and
Regulations Filing Act. One of the items the bill
accomplished was to update the names of the
Kansas Department of Wildlife, Parks and Tourism
and the Division of Health Care Finance of the
Kansas Department of Health and Environment.

Another amendment by the bill changed notice
requirements from 30 days to 60 days for new rule-
making proceedings when an agency proposes to
adopt a final rule and regulation that:

° Differs in subject matter or effect in
any material respect from the rule and
regulation as originally proposed; and

A-1 Rule and Regulation Legislative Oversight
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° Is not a logical outgrowth of the rule and
regulation as originally proposed.

In addition, the bill changed the Act by striking
existing language that stated the period for public
comment may be shortened to no less than 30
days, as the Act already stated the notice provided
by state agencies constitutes a public comment
period of 60 days.

2013 Legislative Action

The only legislative action during the 2013
Legislative Session was the passage of HB 2006,
which amended the Kansas Rules and Regulations
Filing Act to remove “Kansas” from the name of the
Act.

For more information, please contact:

Raney Gilliland, Director
Raney.Gilliland@kIrd.ks.gov

Joanna Wochner, Research Analyst
Joanna.Wochner@klrd.ks.gov

Kansas Legislative Research Department
300 SW 10th Ave., Room 68-West, Statehouse
Topeka, KS 66612
Phone: (785) 296-3181
Fax: (785) 296-3824

Jill Shelley, Principal Analyst
Jill.Shelley@klrd.ks.gov

A-1 Rule and Regulation Legislative Oversight
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Water Litigation
B-1 Water Litigation
B-2
State Water Plan Kansas has been involved in water litigation against neighboring
Fund, Kansas states for the past century. These included litigation against
Water Authority, Colorado regarding the Arkansas River and Nebraska over water
and State Water in the Republican River Basin. Longstanding litigation against
Plan Colorado resulted in Colorado paying Kansas $34.6 million in
April 2005 in damages and penalties. An additional $1.1 million

B-3 was collected in June 2006.

Kansas Corporate
Farming Law

B-4

Weights and
Measures
Program

B-5
Waters of the U.S.

Heather O’'Hara
Principal Analyst

785-296-3181
Heather.OHara@klrd.ks.gov

Arkansas River Litigation.
Headwaters of the Arkansas River are
located in the Rocky Mountains above
Leadville, Colorado. Fed by mountain
tributaries, the River supports
agriculture in Eastern Colorado before
flowing into Kansas. Kansas has
contended that agricultural demands
for irrigation in Eastern Colorado
have depleted water coming into
Kansas to the extent that irreparable
injury has been done, particularly
to the agricultural interests in the
western part of the state. The State of
Kansas and Kansas ditch companies
(holders of water rights) brought suit
against the State of Colorado that
ended up before the United States
Supreme Court several times. In
the first half of the last century, two
actions brought before the United
States Supreme Court were resolved
in Colorado’s favor. The two states
formed the Arkansas River Compact
in 1948 in an effort to resolve ongoing
disputes over water, particularly after
the federal construction of the John
Martin Reservoir in Colorado in 1946.

The purpose of the Arkansas River
Compact is to resolve water disputes
between Kansas and Colorado, to
divide the waters of the Arkansas

State General Fund Expenditures
for Colorado Water Litigation

FY 1984 $ 96,032
FY 1985 70,424
FY 1986 281,324
FY 1987 651,449
FY 1988 511,045
FY 1989 746,490
FY 1990 1,655,812
FY 1991 3,213,075
FY 1992 1,313,943
FY 1993 655,060
FY 1994 354,457
FY 1995 506,250
FY 1996 1,042,688
FY 1997 921,800
FY 1998 730,715
FY 1999 950,215
FY 2000 1,523,871
FY 2001 878,172
FY 2002 815,120
FY 2003 939,835
FY 2004 695,308
FY 2005 514,208
FY 2006 915,060
FY 2007 * 0
FY 2008-FY 2013 0
TOTAL $ 19,982,353

*The 2006 Legislature approved $560,000 from
the Interstate Water Litigation Fund for ongoing
water litigation activities against Colorado. The
funding will be transferred from the Interstate
Water Litigation account of the State General
Fund to the special revenue fund, and so it is not
considered a State General Fund expenditure. No
funding has been recommended since FY 2007.
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River between the states equitably, and to
apportion water conservation benefits arising
from the operation of the John Martin Reservoir
Project. During the late 1970s and early 1980s,
Kansas became increasingly dissatisfied with the
Compact, partly because of specific decisions
made by the Compact commissioners and
because the Commission often was immobilized
by the requirement that all of its decisions had to be
unanimous. Committees of the Kansas Legislature
considered the effectiveness of the Compactin the
early 1980s, and in 1983, the Legislature made its
first appropriation to the Attorney General for staff
to investigate and commence litigation against
Colorado regarding interstate water rights. Kansas
ditch companies already had filed suit against
Colorado.

The litigation begun in the 1980s extended over
two decades, but this time the United States
Supreme Court made decisions in Kansas’ favor.
The lawsuit originally asked the Court to require
that the waters of the Arkansas River be delivered
in accordance with the provisions of the Compact.
In 1987, the Court ruled that monetary damages
could be recovered in water compact enforcement
cases and Kansas’ motion was amended to
also seek monetary damages. In 1995, the
Court found that Colorado diverted water that
should have gone to Kansas and had violated
the Arkansas River Compact. In 2001, the Court
ordered Colorado to pay Kansas for damages and
prejudgment interest on the amount to be repaid.
In April 2005, Colorado paid Kansas $34.6 million.
The Attorney General announced in June 2006
that an additional $1.1 million had been collected
from Colorado, representing costs associated with
various experts retained by the Attorney General
to support Kansas' claims that Presumptive
Evapotransportation (PET) values required an
increase in replacement water flows due Kansas.

A judgment and decree was jointly developed by
Kansas and Colorado. The decree contains seven
appendices, such as the hydrologic-institutional
model and accounting procedures, which will be
used to determine if Colorado is in compliance with
the Compact. It was presented to the United States
Supreme Court on August 4, 2009, and brought
an end to the active litigation before the Court.

Staff and technical experts from the Division of
Water Resources of the Department of Agriculture
continue to monitor Colorado’s compliance and
other issues that affect Colorado’s ability to comply
with the compact.

How Colorado Water Money Is To Be Used

Legislation enacted in 1996 (KSA 82a-1801)
specifies how money recovered from Colorado
may be spent. Under that law, an amount equal
to the amount spent on the litigation (both money
appropriated by the Legislature and money
spent by ditch companies) would be credited to
the Interstate Water Litigation Fund under the
jurisdiction of the Attorney General. Money in
the Fund would be used to reimburse the ditch
companies ($112,500) and to pay for:

° Preparation for or actual water litigation
with another state, the federal government,
or an Indian nation;

° Monitoring or enforcing compliance with
an interstate water compact or water
settlement; and

° Ongoing expenses connected with
Colorado litigation and expenses
of Kansas agencies to monitor the
settlement, including expenses of a River
Master or other official appointed by the
United States Supreme Court.

Any money recovered from Colorado in excess
of amounts spent on the litigation with Colorado
would be allocated as follows:

° One-third would go to the State Water Plan
Fund for water conservation projects; and

° Two-thirds would go to the Water
Conservation Projects Fund for projects in
the Upper Arkansas River Basin affected
by the Arkansas River Compact.

How Colorado Water Money Has Been
Used

The 2008 Legislature approved expenditures using
money recovered from litigation with Colorado. Of

B-1 Water Litigation
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the $1.1 million received from Colorado in June
2006, the Legislature approved expenditures of
$584,217 in FY 2008 and $525,729 in FY 2009
for the Interstate Water Issues program, which
monitors interstate compact compliance on both
the Arkansas River and the Republican River.
The program also receives funding from the State
Water Plan Fund and resides in the Department of
Agriculture - Division of Water Resources.

In addition, the Legislature approved the transfer
of any remaining funds in the Water Conservation
Projects Fund in FY 2008 to a new fund named
the Western Water Conservation Projects Fund,
with guidelines for establishing a board under
the authority of the Groundwater Management
District #3 (GMD#3) that will approve projects
and disperse funding in the basin most affected
by the Arkansas River Compact litigation. The
Legislature also approved a transfer of $739,964
from the State Water Plan Fund to the Western
Water Conservation Projects Fund in FY 2008.
The total amount transferred to the Western Water
Conservation Projects Fund in FY 2008 was
$9,134,446.

Interstate Water Litigation Reserve
Account of the State General Fund

After receipt of $34.6 million from Colorado in April
2005, the 2005 Legislature created the Interstate
Water Litigation Reserve Account in the State
General Fund and $20.1 million was deposited
into the account, with a $0 expenditure limitation,
to maintain the full balance in the account. The
funding was to be set aside for use in future water
litigation, while helping to maintain a positive
ending balance in the State General Fund.

The 2006 Legislature approved, for FY 2006,
funding of $1.0 million from the account for a loan
to a groundwater management district. The funding
was not utilized in FY 2006 and reappropriated to
FY 2007. The Legislature approved the lapse of
the $1.0 million in funding at the end of FY 2007.
The language in the appropriations bill, although
it was intended to lapse only the $1.0 million in
expenditures, was written too broadly and resulted
in the entire balance in the account being lapsed
at the end of FY 2007 and returned to the State

General Fund, completely depleting the Interstate
Water Litigation Reserve Account. This erroneous
lapse in funding was not discovered until the 2010
Legislative session, when the Attorney General
requested funding be transferred from the account
to the agency’s special revenue Interstate Water
Litigation Fund.

The 2010 Legislature authorized water litigation
expenditures of $1.2 million in FY 2010 and $1.1
million in FY 2011, from the Attorney General’s
special revenue Interstate Water Litigation Fund.
To provide this funding, the Legislature authorized
a transfer of $686,998 from the agency’s Medicaid
Fraud Prosecution Revolving Fund to supplement
existing balances in the Interstate Water Litigation
FundinFY 2010. For FY 2011, the 2010 Legislature
authorized the transfer of $578,605 from the
Medicaid Fraud Prosecution Revolving Fund and
$578,605 from the agency’s Court Cost Fund to
fund the expenditure.

No funding was approved for water litigation
activities for FY 2013.

Republican River Litigation

The states negotiated a settlement, which the
United States Supreme Court approved in a
decree entered in May 2003. The settlement
provides the basis for the annual water accounting
and establishes a mandatory non-binding
dispute resolution process. From 2003 through
2007, Nebraska overused its annual Compact
allocations of water, depriving Kansas of its full
annual allocation. Kansas raised the concern
that excessive groundwater pumping allowed by
Nebraska’s local water districts had caused these
violations and would cause future violations as well.
In 2008, Kansas triggered the dispute resolution
process for these violations. That process
concluded in late 2009, with Nebraska refusing
to cut back on its groundwater pumping. In May
2010, Kansas filed a petition with the Supreme
Court asking the Court to enforce the 2003 decree
by imposing groundwater pumping restrictions on
Nebraska, setting penalties for future violations,
requiring Nebraska to pay damages for the water
that it deprived Kansas from receiving, and granting
other remedies. The Supreme Court has asked the

B-1 Water Litigation



Kansas Legislative Research Department

2014 Briefing Book

Solicitor General of the United States to file a brief
expressing the federal government’s views on the
situation, and Kansas’ petition remains pending at
this time.

Ongoing monitoring of compliance with the
Republican River Compact and settlement is the

responsibility of the Water Resources Division of
the Department of Agriculture. Expenditures by the
Attorney General are largely for outside counsel
and experts who work under contract with the
Attorney General’s Office. Currently, the Interstate
Water Litigation account of the State General Fund
has a zero balance.

State General Fund Expenditures
for Nebraska Water Litigation

FY 1998 $ 173,570
FY 1999 277,571
FY 2000 177,448
FY 2001 606,483
FY 2002 1,222,057
FY 2003 527,390
FY 2004 450,718
FY 2005 50,828
FY 2006 99,267
FY 2007-FY 2013* 0
TOTAL $ 3,585,332

Fund.

*The 2007 Legislature approved $100,000 in FY 2007 and
$1,000,000 in FY 2008 from the Interstate Water Litigation
Fund for ongoing water litigation activities against Nebraska.
The funding was to be transferred from the Interstate Water
Litigation account of the State General Fund to the special
revenue fund, and so is not considered a State General Fund
expenditure. A total of $1.2 million in FY 2010, and $1.1 million
in FY 2011 was approved from the Interstate Water Litigation

A Special Master appointed by the United States
Supreme Court negotiated a settlement in 2003.
Currently, the states are compiling and analyzing
data concerning the Republican River Basin,
which will provide the basis for enforcement of the
settlement and future operation of the Compact.
One of Kansas’ concerns is that local water districts
in Nebraska, which are not regulated by the state,
will not comply with terms of the settlement. Once
the settlement is reached, ongoing monitoring will
become the responsibility of the Water Resources
Division of the Department of Agriculture, which
has been heavily involved in the litigation against
both Nebraska and Colorado. Expenditures by the

Attorney General in both cases largely have been
for outside counsel and experts who have worked
under contract to the Attorney General’s Office.

Disposition of Republican River Compact
Settlement Moneys—2008 Sub. for
SB 89

Because of Nebraska’s failure to comply with
the Supreme Court settlement with respect to
the amount of water coming to Kansas and in
anticipation of water settlement moneys from
Nebraska, the 2008 Legislature enacted legislation
which establishes the procedure for the distribution

B-1 Water Litigation
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of any moneys recovered from disputes relating
to the Republican River Compact from either
Colorado or Nebraska. In addition, the legislation
creates the Republican River Water Conservation
Projects-Nebraska Moneys Fund and the
Republican River Water Conservation Projects-
Colorado Moneys Fund. The bill’s provisions can
be found in KSA 82a-1804 and 82a-1805.

Out of the first moneys received from any dispute
in any litigation from both Nebraska and Colorado
involving the Republican River Compact, 100
percent will be credited to the Interstate Water
Litigation Fund created by KSA 82a-1802. When
those moneys are credited to the Interstate Water
Litigation Fund, the Director of Accounts and
Reports will transfer moneys from the Fund to the
Interstate Water Litigation Reserve Account of
the State General Fund until the account balance
reaches $20 million. The Attorney General is to
certify to the Director of Accounts and Reports
expenses incurred in any litigation to resolve
disputes with Nebraska and Colorado on the
Republican River Compact. After the amount
required to be placed in the Interstate Water
Litigation Fund Reserve Account is satisfied, any
remaining moneys from the State of Nebraska
are to be deposited in the Republican River Water
Conservation Projects-Nebraska Moneys Fund.
Likewise, any remaining moneys from the State
of Colorado are to be credited to the Republican
River Water Conservation Projects-Colorado
Moneys Fund.

Moneys in the Republican River Water
Conservation Projects-Nebraska Moneys Fund
will be allocated as follows:

) One-third to the State Water Plan Fund to
be used for water conservation projects
with priority given to those projects which
will ensure the State of Kansas will remain
in compliance with the Republican River
Compact; and

° Two-thirds to be used for conservation
projects in the Lower Republican River
Basin.

Of the moneys credited to the Republican River
Water Conservation Projects-Colorado Moneys
Fund:

° One-third of the money credited to the
State Water Plan Fund to be used for
water conservation projects; and

° Two-thirds of the money to be expended
only for conservation projects in those
areas of the state in the Upper Republican
River Basin in Northwest Kansas.

Republican River Water Conservation
Projects

The legislation lists the types of projects that
may be funded by the moneys in the Republican
River Water Conservation Projects-Nebraska
Moneys Fund and the Republican River Water
Conservation Projects-Colorado Moneys Fund.
These project types include the following:

° Efficiency improvements to canals or
laterals managed and paid for by an
irrigation district;

° Water use efficiency upgrades;

° Implementation of water conservation of
irrigation and other types of water uses;

° Implementation of water management
plans or actions by water right holders;

° Water measurement devices and
monitoring equipment and upgrades;

° Artificial recharge, funding the water
transition assistance program, purchase
of water rights and cost share for state or
federal conservation programs that save
water;

° Maintenance of the channel and the
tributaries of the Republican River;

° Reservoir maintenance or purchase,
lease, construction, or other acquisition
of existing or new storage space in
reservoirs;

° Purchase, lease, or other acquisition of a
water right; and

° Expenses incurred to construct and
operate off-stream storage.

Further, the bill permits any person or entity to
apply to the Director of the Kansas Water Office for
expenditure of moneys from either the Colorado
Moneys Fund or Nebraska Moneys Fund. The
Director and the Chief Engineer of the Division of
Water Resources will review and approve each
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proposed project for which moneys would be
expended. Interest from those two funds is to be
credited to the State General Fund.

Under the bill, priority will be given to those projects
needed to achieve or maintain compliance with
the Republican River Compact, those that achieve

greatest water conservation efficiency for the
general good, and those that have been required
by the Division of Water Resources. Any project
greater than $10,000 will be required to be a line
item in an appropriation bill of the Legislature.

For more information, please contact:

Heather O’Hara, Principal Analyst
Heather.OHara@klrd.ks.gov

Kansas Legislative Research Department
300 SW 10th Ave., Room 68-West, Statehouse
Topeka, KS 66612
Phone: (785) 296-3181
Fax: (785) 296-3824

Dylan Dear, Principal Fiscal Analyst
Dylan.Dear@klrd.ks.gov

B-1 Water Litigation
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State Water Plan Fund

The State Water Plan Fund is a statutory fund (KSA 82a-951) that was
created by the 1989 Legislature for the purpose of implementing the
State Water Plan (KSA 82a-903).The Fund is subject to appropriation
acts by the Legislature and may be used for the establishment and
implementation of water-related projects or programs and related
technical assistance. Funding from the State Water Plan Fund may
not be used to replace full-time equivalent positions or for recreational
projects that do not meet the goals or objectives of the State Water Plan.

Revenue
Revenue for the Fund is generated from the following sources:

° Water Protection Fees. A water protection fee of 3 cents per
1,000 gallons of water is assessed on the following:

o Water sold at retail by public water supply systems;

o Water appropriated for industrial use; and

o Water appropriated for stockwatering.

° Fees Imposed on Fertilizer and Pesticides. A tonnage fee on
fertilizer and a fee for the registration of pesticides is assessed
and transferred to the State Water Plan Fund in the following
amounts:

o Inspection fees are imposed on each ton of fertilizer sold,
offered or exposed for sale, or distributed in Kansas. Of
that fee, $1.40 per ton is credited to the State Water Plan
Fund.

o Every agricultural chemical which is distributed, sold, or
offered for sale within the state must be registered with an
annual fee assessed for each registration. The law requires
that $100 from each registration fee be credited to the State
Water Plan Fund.

° Sand Royalty Receipts. A fee of $0.15 per ton of sand sold is
deposited in the State Water Plan Fund.

° Pollution Fines. Certain fines and penalties are levied by
the Kansas Department of Health and Environment for water-
related pollution including:

o Violation of terms or conditions relating to public water
supply systems;
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o Commission of prohibited acts in
relation to the operation of a public
water supply system; and

o Violations of law governing the
disposal of solid and hazardous
waste.

Clean Water Drinking Fee. A Clean

Water Drinking Fee of 3 cents per 1,000

gallons of water is assessed on retail water

sold by a public water supply system and
delivered through mains, lines, or pipes.

Beginning in FY 2008, 101/106 of the

Clean Water Drinking Fee receipts will be

deposited in the State Water Plan Fund.

Of the funding received from the fee, 85

percent is to be used to renovate and

protect lakes which are used directly as

a source of water for public water supply
systems. The remaining 15 percent is
to be used to provide on-site technical
assistance for public water supply
systems.

State General Fund Transfer. By statute,
$6 million annually is to be transferred
from the State General Fund to the
State Water Plan Fund. In recent fiscal
years, this amount has been reduced in
appropriations bills and was not made in
FY 2013.

Economic Development Initiatives
Fund (EDIF) Transfer. By statute, $2
million is to be transferred from the
Economic Development Initiatives Fund
to the State Water Plan Fund.

STATE WATER PLAN FUND REVENUE

Transfers
State General Fund

Economic Development Initiatives Fund

Kansas Corporation Commission
Receipts
Municipal Water Fees
Fertilizer Registration Fees
Industrial Water Fees
Pesticide Registration Fees
Clean Drinking Water Fees
Stockwater Fees
Pollution Fines and Penalties
Sand Royalties
TOTAL

Expenditures

FY 2014 Estimate FY 2015 Estimate

0 $ 0

0 0
(400,000) (400,000)
3,356,638 3,485,674
3,276,000 3,276,000
1,077,151 1,077,151
1,165,000 1,165,000
3,229,289 3,229,289
341,444 341,444
250,000 250,000
77,210 77,210
12,372,732 $ 12,501,768

Expenditures from the State Water Plan Fund are based on priorities of the State Water Plan. The State
Water Plan is developed and approved by the Kansas Water Authority. The following table summarizes
recent actual and approved expenditures from the State Water Plan Fund:

2 B-2 State Water Plan Fund, Kansas Water Authority, and State Water Plan
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Actual FY 2012, Approved FY 2013, Approved FY 2014, and Approved FY 2015 Expenditures
and Transfers from the State Water Plan Fund

Agency/Project

Department of Health and Environment
Contamination Remediation $
TMDL Initiatives
Nonpoint Source Program
Watershed Restoration and Protection Survey

Subtotal $

Department of Agriculture — Water Resources
Interstate Water Issues $
Subbasin Water Resources Management
Water Use Study

Subtotal $

Department of Agriculture - Conservation
Water Resources Cost Share $
Nonpoint Source Pollution Assistance
Aid to Conservation Districts
Water Quality Buffer Initiative
Riparian and Wetland Program
Water Supply Restoration Program/
Multipurpose Small Lakes
Watershed Dam Construction
Water Transition Assistance Program/

Conservation Reserve Enhancement Program

Subtotal $

Kansas Water Office
Assessment and Evaluation $
GIS Database Development
MOU - Storage Operations and
Maintenance
Technical Assistance to Water Users
Streamgaging
Weather Stations
Water Resource Education
Weather Modification
Wichita Aquifer Recharge Project
Suspended Sediment Monitoring/

Reservoir Sustainability

Neosho River Basin Issues

Subtotal $

Department of Wildlife, Parks and Tourism
Stream Monitoring $

University of Kansas
Geological Survey

STATEWIDE TOTAL $

Actual Approved Approved Approved
Expenditures Expenditures Expenditures Expenditures

FY 2012 FY 2013 FY 2014 FY 2015
789,972 775,379  $ 768,076 $ 691,114
168,736 284,731 199,126 149,731
369,800 302,750 295,943 294,131
716,351 625,000 619,214 555,884
2,044,8590 1,987,860 $ 1,882,359 $ 1,690,860
522,898 484,086 $ 497,351  $ 447,573
490,007 671,695 690,023 620,961
55,000 60,000 61,683 55,509
1,067,905 1,215,781 § 1,249,057 $ 1,124,043
2,272,977 2,660,505 $ 2,164,973 $ 1,948,289
2,903,799 2,202,666 2,065,031 1,858,350
2,263,609 2,260,000 2,325,375 2,092,637
267,416 282,656 277,573 249,792
299,412 165,000 169,628 152,651
252,172 195,496 286,868 258,156
690,841 630,299 640,544 576,434
851,682 801,581 499,578 449,577
9,801,908 9,198,203 $ 8,429,570 $ 7,585,886
467,510 542,276 $ 499,166 $ 449,225
173,640 170,000 124,792 112,306
366,802 360,364 321,562 289,389
403,209 528,525 404,732 364,238
0 448,663 479,230 431,282
48,620 0 0 0
38,200 0 0 0
97,935 200,000 0 0
657,459 500,000 499,166 449,225
0 100,000 0 0
44,773 347,297 0 0
2,298,148 3,197,125 § 2,328,648 $ 2,095,665
28,800 0 $ 0 $ 0
26,841 26,841 26,841 26,841
15,268,461 15,625,810 $ 13,916,475 $ 12,523,295

B-2 State Water Plan Fund, Kansas Water Authority, and State Water Plan 3
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Kansas Water Authority

The Kansas Water Authority is a 24-member
board which provides water policy advice to the
Governor, Legislature, and the Director of the
Kansas Water Office. The Authority is responsible
for approving water storage sales, the State Water
Plan, federal water contracts, and regulations and
legislation proposed by the Kansas Water Office.
The Authority meets quarterly. The Authority
consists of 13 private citizens and 11 ex officio
members.

Private citizen membership includes:

° One member appointed by the Governor
(also serving as Chairperson);

° One member appointed by the President
of the Senate;

° One member appointed by the Speaker
of the House;

° A representative of large municipal water

users;

° A representative of small municipal water
users;

° A board member of a western Kansas
Groundwater Management District

(including districts 1, 3, and 4);

° A board member of a central Kansas
Groundwater Management District
(including districts 2 and 5);

° A member of the Kansas Association of
Conservation Districts;

° Arepresentative of industrial water users;

° A member of the State Association of
Watershed Districts;

° A member with a demonstrated
background and interest in water use,
conservation, and environmental issues;
and

° Two representatives of the general public.

Ex officio membership includes:

° The State Geologist;

) The Chief Engineer of the Division of Water
Resources of the Kansas Department of
Agriculture;

° The Secretary of the Kansas Department
of Health and Environment;

° The Director of the Kansas Water Office
(also serving as secretary);

° The Director of the Agricultural Experiment
Station of Kansas State University;

° The Chairperson of the Kansas
Corporation Commission;

° The Secretary of the Kansas Department
of Wildlife, Parks and Tourism;

° The Secretary of the Kansas Department
of Commerce;

° The Executive Director of the Division of
Conservation of the Kansas Department
of Agriculture;

° The Secretary of the Kansas Department
of Agriculture; and

° The Director of the Kansas Biological
Survey.

One primary responsibility of the Kansas Water
Authority is to consider and approve policy for
inclusion in the State Water Plan. The Planincludes
policy recommendations that have specific
statewide or local impact and priority issues and
recommendations for each of the twelve river
basins in Kansas.

Budgetary Process

In late spring each year, the State Water Plan Fund
Consensus Revenue Estimating Group meets to
review past and current receipts and expenditures
from the Fund as well as to estimate sources and
amounts of revenue for the upcoming budget
year. The group consists of representatives of the
Kansas Water Office, Department of Revenue,
Department of Agriculture, Department of Health
and Environment, Division of the Budget, and the
Legislative Research Department.

Historically, the Division of the Budget has assigned
allocations to each agency for the expenditure of
State Water Plan Fund monies. Beginning with the
FY 2008 budget cycle, the Kansas Water Authority
and the Division of the Budget agreed to allow the
Authority to develop a budget recommendation in
lieu of the Division’s allocation process. For the FY
2009 budget, the Authority agreed to develop and
provide a budget to the Division prior to August 15,
2008.

4 B-2 State Water Plan Fund, Kansas Water Authority, and State Water Plan
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A five-member budget subcommittee of the
Authority meets in the summer to develop a State
Water Plan Fund budget proposal. The budget is
presented to the full Kansas Water Authority in
August. The Authority-approved budget is then

used by the state agencies to develop their budgets.
The Governor’s budget includes recommended
expenditures for the State Water Plan Fund when
it is presented to the Legislature each January.

For more information, please contact:

Michael Wales, Fiscal Analyst
Michael.Wales@klrd.ks.gov

Bobbi Mariani, Principal Fiscal Analyst
Bobbi.Mariani@klrd.ks.gov

Kansas Legislative Research Department
300 SW 10th Ave., Room 68-West, Statehouse
Topeka, KS 66612
Phone: (785) 296-3181
Fax: (785) 296-3824

B-2 State Water Plan Fund, Kansas Water Authority, and State Water Plan
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The following summarizes former and current corporate farming statutes
in Kansas and discusses legal challenges to other state corporate
farming laws.

Background

The original Kansas law prohibited certain types of corporate farming
in Kansas and was first passed in 1931. That law prohibited corporate
farming for the purpose of growing wheat, corn, barley, oats, rye,or
potatoes and the milking of cows. Following the enactment of the initial
corporate farming law, several amendments were made, among which
was an amendment to allow a domestic or foreign corporation, organized
for coal mining purposes, to engage in agricultural production on any
tract of land owned by the corporation which had been strip mined for
coal.

In 1965, major amendments were made to the law. Grain sorghums
were added to the list of crops that were restricted. In addition, these
amendments made it possible for certain types of corporations, which
met detailed specifications, to engage in agricultural production of those
restricted crops and also the milking of cows. However, issues with
the statute continued to exist. As a result, the Legislature had special
interim committees study the issues with corporate farming in 1972,
1975, and 1978. As a result of the 1972 interim study, the 1973 Kansas
Legislature passed additional reporting requirements for corporations
which held agricultural land in the state. Neither the 1975 nor the 1978
study resulted in legislation being adopted. Additionally, discussions of
the problems associated with the corporate farming statute were held
throughout this time period. Numerous discussions continued between
1972 and 1981.

As a result of these concerns the 1981 Legislature introduced and
enacted SB 298.

Since the 1981 enactment, the law has undergone numerous
modifications. For the most part, these modifications have not impacted
significantly the intent or policy of the 1981 legislation.

Thelawgenerally prohibits corporations, trusts, limited liability companies,
limited partnerships, or corporate partnerships other than family farm
corporations, authorized farm corporations, limited liability agricultural
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companies, limited agricultural partnerships, family
trusts, authorized trusts, or testamentary trusts
from either directly or indirectly owning, acquiring,
or otherwise obtaining or leasing any agricultural
land in Kansas.

From the initial consideration of the 1981 legislation
legislators recognized certain circumstances
or entities which may have a legitimate need
or situation which requires the acquisition of
agricultural land in Kansas. As a result, exemptions
to the general prohibitions have been included
in the corporate farming law. Several of these
exemptions have been added since the time of the
1981 enactment.

Permitting Corporate Hog Operations. One
of the most significant issues of the Kansas
Corporate Farming Law has been the issue of
permitting corporate hog operations (sometimes
referred to as “swine confinement facilities”) to
expand their acreages or to acquire agricultural
land to establish new facilities. This issue was first
brought to the Legislature in 1984 as a result of
a desire on the part of Dekalb Swine Breeders to
expand its operation near Plains in a partnership
with the Seaboard Corporation and Pauls &
Whites International. Legislation considered
would have added an additional exemption to the
provisions of the Corporate Farming Law to allow
“swine confinement facilities” owned or leased by
a corporation to own or acquire agricultural land.
However, the legislation eventually died.

The next time the issue of corporate hog
operations came before the Legislature was in
1987 as a result of entities involved with economic
development. Again the Legislature heard from
Dekalb Swine Breeders, Inc. indicating a need
to expand its facilities in Kansas while being
prevented from doing so because of the State’s
Corporate Farming Law. As a result, legislation
was introduced to expand the Kansas Corporate
Farming Law to permit a corporation to own or
lease agricultural land for the purpose of operating
a swine confinement facility. At this time the
legislation included the expansion of the law to
allow entities associated with the poultry industry.

During Conference Committee on the legislation,
the swine confinement facility exemption was

deleted. The Governor signed the version
exempting poultry and rabbit confinement facilities
and prohibiting them from taking advantage of
certain tax exemptions.

Other bills were introduced during the 1987
Session designed to address, either directly or
indirectly, the swine confinement facility issue.
None of these bills were enacted.

Eventually, the 1987 Special Committee on
Agriculture and Livestock was assigned to study
the topic of corporate farming and its impact on
Kansas swine producers. The legislation resulting
from this study did not receive approval by the
Legislature.

The 1988 Legislature, however, did approve
amendments to the Kansas Corporate Farming
Law, amending the definition of the terms
“processor’” and “swine confinement facility”;
making it unlawful for processors of pork to
contract for the production of hogs of which the
processor is the owner or to own hogs except for
30 days before the hogs are processed; making
pork processors violating the ownership of hogs
restriction subject to a $50,000 fine; and clarifying
that, except for the pork processors’ limitation,
agricultural production contracts entered into by
corporations, other entities and farmers are not to
be construed to mean the ownership, acquisition,
obtainment, or lease of agricultural land. The bill
also prohibited any “swine confinement facility”
from being granted any economic development
incentives.

Three bills were introduced during the 1989
Legislative Session that proposed amendments
related to the corporate farming issue. None of
these bills were enacted.

Limited Liability Companies—1991 and 1992
Proposals. The 1991 amendments were made to
the law to add “limited liability companies” to the
list of entities that are generally prohibited from
indirectly or directly owning, acquiring, or otherwise
obtaining or leasing any agricultural land. In
addition, this legislation amended the exemptions
to the general prohibitions by permitting certain
limited liability agricultural companies to own and
acquire agricultural land.

B-3 Kansas Corporate Farming Law
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The 1992 Legislature considered but did not
enact HB 3082, which would have eliminated
the permission for limited liability agricultural
companies to own, acquire, obtain, or lease, either
directly or indirectly, any agricultural land in this
state.

Legislative Actions and Amendments—1994.
Two bills received approval during 1994. These
bills, among other things, permitted the acquisition
of agricultural land by corporations for the purposes
of developing either swine production facilities or
dairy production facilities. Both types of entities
could be approved by either county resolution or
by an affirmative vote upon petition.

Legislative Modifications—1996 and 1998. In
1996, the Legislature considered and approved
additional amendments to the Kansas Corporate
Farming Law by adding “family farm limited liability
agricultural companies” to the list of entities which
are permitted to hold agricultural land in Kansas.

In addition, the bill modified the definition of the term
“authorized farm corporation,” which is one of the
recognized entities permitted to own and acquire
agricultural land in Kansas. The incorporators of
an “authorized farm corporation” could include
“family farm corporations” and “family farm limited
liability agricultural companies” as well as Kansas
residents. Likewise, under the bill, the stockholders
of “authorized farm corporations” could include
“family farm corporations” and “family farm limited
liability agricultural companies” as well as natural
persons.

In addition, the bill modified the definition of the
term “limited liability agricultural company,” which
is one of the recognized entities permitted to own
and acquire agricultural land in Kansas. Under the
bill, the members of a “limited liability agricultural
company” could include “family farm corporations”
and “family farm limited liability agricultural
companies” as well as natural persons. The bill
also restricted the requirement in this definition
that at least one of the members of the “limited
liability agricultural company” be a person residing
on the farm or actively engaged in the labor or
management of the farming operation to the
situation where all of the members are natural
persons.

In 1998, among numerous other provisions
dealing with swine production, the Legislature
modified provisions dealing with the issue of the
authority of the board of county commissioners.
The bill allowed a board of county commissioners,
in any county which has conducted an advisory
election on the question of rescinding a resolution
allowing swine production facilities, to adopt a
resolution rescinding a resolution adopted under
the Corporate Farming Law. The resolution would
be submitted to the qualified electors of the county
at the next state or countywide regular or special
election which occurs more than 60 days after the
adoption of the resolution. The bill sunsetted this
section on December 31, 1998.

Swine and Dairy Production Facilities—2012.
Amendments to the provisions of law which
permit certain dairy production facilities and swine
production facilities to be established in counties
under the Kansas Corporate Farming Law were
aligned so that the approval process for the
establishment of a swine production facility and
that of a dairy production facility are the same.

The bill added that denial by the county
commissioners of such a production facility, which
had been an absolute rejection, also is subject
to a petition protesting said denial following the
guidelines of a petition protesting the establishment
of such a facility.

Challenges to State Corporate Farming
Laws

Throughout the Midwest and in Kansas, corporate
farming laws exist which restrict corporations
and other corporate farms, excepting family farm
operations, from owning, acquiring, or leasing
any agricultural land in the state for farming
activities.! The purpose behind corporate farming
laws was and is to protect local family farms from
corporations coming in and creating competition
that would have negative economic impacts on
smaller family farms.?

1 See KSA 17-5904 (2011).
Pittman, Harrison M., The Constitutionality of Corporate
Farming Laws in the Eighth Circuit, The National Agricul-
tural Law Center, 1 (2004).

B-3 Kansas Corporate Farming Law
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Since their inception, corporate farming laws have
been challenged in the courts under the Equal
Protection Clause, Due Process Clause, Privileges
and Immunities Clause, and finally the Contract
Clause of the United States Constitution.* They
have been consistently upheld as constitutional
until recently, when Nebraska’s and South Dakota’s
corporate farming laws were struck down by the
Eighth Circuit for violating the Dormant Commerce
Clause of the U.S. Constitution.

Constitutional Challenges to Corporate
Farming Laws. Corporate farming laws have
been brought before the Eighth Circuit three times
in recent years under the Dormant Commerce
Clause. First in South Dakota where the Court
struck down a constitutional amendment which
had passed, second in lowa where the lowa
Legislature amended the statute during the ftrial,
and most recently in Nebraska where the Court
struck down a corporate farming constitutional
provision. The following is a summary of the
Dormant Commerce Clause and the decisions
made by the Eighth Circuit.

Dormant Commerce Clause. The Dormant
Commerce Clause of the U.S. Constitution
grants Congress the power to regulate interstate
commerce and any state law that conflicts with a
federal law enacted under the Commerce Clause
will be held to be unconstitutional.* The Dormant
Commerce Clause comes from this authority in that
even if Congress has not expressly acted pursuant
to its power under the Commerce Clause, states
may still not enact laws that discriminate against
or unduly burden interstate commerce.

In examining whether a state has violated the
Dormant Commerce Clause, a court will look first
to whether the enacted law discriminates against
interstate commerce by examining whether in-state
and out-of-state interests are treated differently,
with the in-state interests benefiting at the cost of
burdening out-of-state interests.® If a law is found
to be discriminatory on its face, then it will be held
to be unconstitutional.®

If a law is not found to be facially discriminatory
through its purpose or effect, then it may still be
held unconstitutional under a second analysis.
Under the second analysis, a challenged law will be
struck down if the burden it imposes on interstate
commerce is clearly excessive when compared to
its supposed local benefits.”

South Dakota. In 1998, South Dakota amended
its state constitution to prohibit corporations and
syndicates from acquiring or obtaining any interest
in real estate used for farming and to engage in
farming.® An exemption was created for a “family
farm corporation or syndicate.” Additionally, family
members in a family farm corporation had to
reside on or be actively engaged in the “day-to-day
labor and management” of the farm; “day-to-day
labor and management” requiring daily or routine
substantial physical exertion and administration.®
The Eighth Circuit ultimately found the amendment
to be unconstitutional as a violation of the Dormant
Commerce Clause.

Based on the evidence, the Eighth Circuit
concluded that the constitutional amendment
was motivated by a discriminatory purpose, thus
making it unconstitutional unless the state could
demonstrate that there were no other reasonable
alternatives by which the state could achieve its
legitimate local interest of promoting family farms
and protecting the environment.™®

Nebraska. In 1982, Nebraska passed a
constitutional amendment which prohibited
ownership of Nebraska farm or ranch land by
any corporation, domestic or foreign, which was
not a Nebraska family farm corporation.” The
prohibition did not apply to family farm corporations
or limited partnerships in which at least one family
member resided on or engaged in the daily labor
and management of the farm.'? The Eighth Circuit
found that because the prohibition on farming
by corporations did not apply to the family farm
corporations in which a family member resided,

7 Pittman at 4.
8 South Dakota Farm Bureau, Inc. v. Hazeltine, 340 F.3d
583, 587 (8th Cir. 2003).

3 Seeid. 9 Id at588.

4 Idat3. 10 I/d at 597.

5 Jones v. Gale, 470 F.3d 1261, 1267 (8th Cir. 2006). 11 Jones v. Gale, 470 F.3d 1261, 1264 (8th Cir. 2006).

6 Seeidat 1270. 12 Id at 1265.

4 B-3 Kansas Corporate Farming Law
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or engaged in the daily labor and management of
the farm, the law essentially required a person to
be within a physically and economically feasible
commute of Nebraska farms and therefore favored
Nebraska residents.™

After finding the constitutional amendment to be
discriminatory, the Court then looked for whether
the state could show that it had no other way to
advance a legitimate local interest. Nebraska
argued that the amendment was necessary to
deal with absentee owners of land and negative
effects on the social and economic culture of rural
Nebraska.™

In 2009, the Nebraska Legislature attempted to
pass a statute which found it to be in the public
interest of the state to encourage ownership and
control of agricultural production and agricultural
assets by individuals and families engaged in
day-to-day labor and management of farming or
ranching operations.’® However, the bill failed to
receive enough support in the legislature, and
since the finding of unconstitutionality of the
constitutional amendment, Nebraska has been
without a corporate farming law or constitutional
provision.'®

Comparing the Kansas Corporate Farming
Law. KSA 17-5904 states that “no corporation,
trust, limited liability company, limited partnership
or corporate partnership [. . .] shall, either directly
or indirectly, own, acquire or otherwise obtain
or lease any agricultural land in this state.” The
statute exempts family farm corporations and
authorized farm corporations, as well as other
forms of limited liability family farm companies and
partnerships.’” Much like the corporate farming
laws described above, Kansas’ law requires family
farm corporations, authorized farm corporations,
and limited agricultural partnerships to have at least
one stockholder or partner residing on the farm or
actively engaged in the labor or management of the
farming operations.'® Additionally, all incorporators

13 Id at 1268.

14 Id at 1270.

15 Anthony B. Schutz, Corporate-Farming Measures in a
Post-Jones World, 14 Drake J. Agric. L. 97, 143 (2009).

16 Id.

17 Id.

18 KSA 17-5903(j).

of “authorized farm corporations” must be Kansas
residents.®

Kansas is in the Tenth Circuit, which has not yet
addressed the constitutionality of corporate farming
laws under the Dormant Commerce Clause. While
the Tenth Circuit is not required to follow the Eighth
Circuit’s analysis, circuit courts often will look to
the analysis of other circuits when considering an
issue for the first time. Under the Eighth Circuit’s
analysis, Kansas could face potential problems
with its statute because it requires at least one of
the stockholders or partners to physically reside
on the farm or be actively engaged in the labor or
management of the farming operations. The statute
could also run into problems with its requirement
that all incorporators be Kansas residents in order
to qualify as an authorized farm corporation. Any
language that explicitly or implicitly favors in-state
residents runs the risk of being found discriminatory
by a court under the Dormant Commerce Clause.

However, there is some flexibility in the Kansas
Corporate Farming Law in that it requires
either physical residence on the farm or active
engagement. Active engagement can be achieved
through either physical labor or management.

While the initial question in determining whether
the Kansas statute is discriminatory would focus
on the differential treatment of in-state and out-of-
state individuals, the second part of the analysis,
if the court were to find discrimination, would be
to look at whether the state has no reasonable
alternative to achieve its legitimate local interest.
Additionally, the State would need to provide a
legitimate local interest that was acceptable in the
Tenth Circuit. The Eighth Circuit found promoting
family farms and protecting the environment to be
an acceptable local interest, but maintaining the
status quo in rural communities not to be.? It is
unclear what the Tenth Circuit would consider to be
acceptable, as the issue has yet to be considered
in that circuit.

19 KSA 17-5903(k).
20 South Dakota Farm Bureau, Inc. v. Hazeltine at 597;
Jones v. Gale at 1270.

B-3 Kansas Corporate Farming Law
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Weights and measures is one of the oldest government functions. It
is specifically mentioned in the Articles of Confederation and the U.S.
Constitution. The global and U.S. economies depend on uniform
standards of mass, volume, and length. Thus, the Kansas Department
of Agriculture’s Weights and Measures program serves an important
role in consumer protection and in facilitating trade.

Weights and Measures inspectors test all commercial weighing and
measuring devices. They test scales used in grocery stores, grain
elevators, livestock sale barns, pawn shops, and other locations. They
test gas pumps and meters used to sell chemicals or to sell propane
to home owners. They check packages containing edible and inedible
products to ensure that the consumer receives the quantity stated on
the label. They even verify that in-store scanners scan the correct price.
Essentially, all consumer goods are subject, in one way or another, to
the weights and measures law.

Kansas’ Weights and Measures Program

Kansas requires every commercial weighing or measuring device to
be tested by a licensed service company each year, excluding gas
pumps, which are regulated specifically by Weights and Measures
personnel. Service companies and technicians must be licensed by the
Weights and Measures program. Licensed companies and technicians
are authorized to repair, install, and certify commercial weighing and
measuring devices. Kansas is believed to be the only state that allows
service technicians to certify commercial weighing and measuring
devices.

The Weights and Measures program provides oversight to these service
companies and technicians. Computer-generated lists of scales recently
tested by service companies are provided to inspectors of large and
small scales. The inspectors retest the devices and compare results to
ensure that the device was properly tested. Commercial scales found
to be improperly tested by the service company are required to be
retested. Compared to some other states, the number of devices tested
by the Weights and Measures program is low, but Kansas’ compliance
rate for accuracy of these devices tends to be higher than other states.

Service companies in Kansas must pay a license fee of $50 each year,
but there are no additional registration requirements for weights and
measures devices in the state. Every technician must attend a continuing
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education class and pass a test annually for each
type of device for which they wish to be licensed.
Each scale and propane meter is required to
be tested every 365 days by a licensed service
company or by the state. Every gas pump and
vehicle tank meter must be inspected by the state
every 18 months.

There are no registration requirements for weights
and measures devices in Kansas; below are
Kansas’ definitions of weights and measures
devices.

° Small Scales — Any scale with a capacity
of 200 Ibs. or less. Small scales can be
mechanical or digital.

° Large Scales — Any scale with a capacity
of more than 200 Ibs.

° Scanners — The scanner reads the
Uniform Price Code (UPC) on the
package scanned and shows the price of
the item scanned. Prices are entered into
the scanner’s computer by the store or by
corporate headquarters.

° Bulk Fuel Meters — tank meters.

° Gas Pumps — retail gas pumps.

° Packages — Packages are classified
into two categories: standard pack and
random pack.

° Liquefied Petroleum Meters — tank meters
and bottle gas meters.

Surrounding States Weights and
Measures Programs

Included are the weights and measures policies
of seven surrounding states (Colorado, lowa,
Missouri, Nebraska, Oklahoma, Arkansas, and
Texas). While each state has a unique regulatory
composition, there are some similarities that can
be generalized.

Four states (Colorado, lowa, Nebraska, and Texas)
require devices be state registered by the device
owners before they can be used in the state. Five
states (Colorado, lowa, Missouri, Nebraska, and
Oklahoma) rely on state Weights and Measures
employees to inspect and certify devices for use.
Arkansas and Texas inspections and certifications

are completed by privately licensed inspection
companies.

In all seven states, some form of annual inspection
or certification of devices in use is required. State
weights and measures departments range in size
from 13 to 63 employees. Amajority of these states
allow private scale companies to provide service,
repairs, and recalibration of registered devices,
as needed. The devices are then inspected
and sealed by state employees. Annual device
registration and service technician fees, when
collected by a state, range from $5.00 to $100.00.

Arkansas

Scale inspections are completed by privately-
licensed inspection companies, which inspect
registered devices on an annual basis. It is
unknown how many devices are in operation in the
state. The Weights and Measures Department has
13 employees, of which 12 are field inspectors.
There is no fee for registering devices in the state,
nor are there any fees associated with registering
as a licensed inspector in the state.

Colorado

Inspectors for the Colorado Department of
Agriculture (CDA) are responsible for the
inspection and certification of certain commercial
devices for accuracy. Those devices are scales,
textile meters, cordage meters, and grain moisture
meters. CDA does not contract out such duties to
the private sector. Devices are registered when
instrument owners procure a license from the CDA
for the operation of the devices listed above if they
are used commercially. The license is acquired on
an annual basis. Registration fees are determined
by device capacity. Scale companies also must
renew their certificate annually. Certification fees
vary from year to year, depending upon the total
number of service licenses requested. Registered
device service providers (scale companies)
repair, service, and replace in-service commercial
devices.

Commercial devices are inspected once a year
and as needed by CDA employees. At the end

B-4 Weights and Measures Program
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of 2012, there were 25,832 scales, 254 grain
moisture meters, and 788 length measuring
devices registered in the state. CDA does not
license or register scanning devices. Gas pumps
and fuel meters are regulated by the Colorado
Department of Labor and Employment, Division of
Oil and Public Safety. There are 20 employees in
the CDA's Weights and Measurements Division,
including 17 field employees. CDA field inspectors
certify that all devices are National Conference
on Weights and Measures (NTEP) and National
Institute of Standards and Technology (NIST)
Handbook-compliant.

lowa

lowa Department of Agriculture (IDA) employees
are responsible for conducting inspections of
regulated devices. Scales in the state are inspected
on a regular basis and fuel pump inspections are
conducted annually. As of July 1, 2013, there
were more than 39,000 fuel meters and 19,000
registered scales in the state. The IDA has 13
full-time employees in the Weights and Measures
Department, 11 of which are field employees.

Service companies seal those devices in need of
calibration, and state employees seal the devices
after they are inspected. The state receives a
phone call if a seal has been broken and registered
service companies repair devices as needed.
Owners register devices upon acquisition and
pay an annual license fee. Registered services
companies pay a $5.00 annual fee per company
and a $5.00 annual fee per technician.

Missouri

Employees of the Missouri State Weights and
Measures Department are responsible for
conducting all inspections of regulated devices.
The Department has 64 employees, including 45
field inspectors. As of July 1, 2013, there were
77,320 gas pumps, and 4,709 large capacity
and 22,830 small capacity scales in operation
throughout the state. Scales, propane meters,
refined fuel tank delivery vehicle meters, and
marinas are inspected annually, while retail fuel,
including high flow dispensers and terminal rack

meters, are inspected every six months. Registered
technicians can make calibrations, repair, and
place devices into service. Any device placed in
service, repaired, or recalibrated must be followed
by an official state inspector who will then replace
the security seal with the state security seal.

There is no device registration requirement. The
state has an inspection fee for scales. All petroleum
inspections, including fuel quality, are funded by
a petroleum inspection fee fund. Currently, the
petroleum inspection fee is 2.5 cents per 50 gallon
barrel. Scale and petroleum technicians must
renew their licenses every two years. There is no
fee except for certification of standards. Petroleum
standards and test weight calibration is $60.00
per hours. This fee is scheduled to increase in the
near future.

Nebraska

Nebraska relies primarily on state employees to
complete annual inspections of the 23,616 devices
registered in the state. The Weights and Measures
Department consists of 20 employees, including
15 field inspectors and one metrologist. State
employees and registered service companies are
authorized to seal devices and ensure compliance
with all categories of integrity. Only licensed service
companies repair and install devices. Devices
are registered in the state by device type, make,
model, and serial number. Upon registration by
device owners and payment of inspection fees, the
devices are assigned a number by the Weights and
Measures Department. Technicians and service
companies are required to register annually with
the state; the cost is $45.00 per registered service
person.

Oklahoma

State employees annually inspect all commercial
scales, conduct price inspections, and package
check inspections. Oklahoma does not have a
deviceregistration requirement. In2012, Oklahoma
tested 9,808 scales and conducted 2,754 scanner
inspections. Fuel pumps are regulated by the
Oklahoma Corporation Commission. In 2012, the
state tested 7,997 small capacity and platform

B-4 Weights and Measures Program
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scales, 36 livestock scales, 107 ranch scales, and
1,668 vehicle scales. There are 14 employees in
the Weights and Measures Division, including 12
field employees and two office employees.

Scale companies have the initial authority to place
a scale into service. Once a scale is placed into
service, state scale technicians and inspectors
will follow-up to verify the scale is accurate. Scale
owners can repair scales themselves or they
can contact a licensed scale company for the
repairs, when necessary. Company and technician
licenses are renewed annually. The license is valid
from July 1 to June 30 of each year. The company
license fee is $100 and the technician license fee
is $25.

Texas

Scale inspections are completed by privately
licensed inspection companies, which inspect
registered devices on an annual basis. As of July
1, 2013, there were more than 192,082 registered
scales, gas pumps, fuel meters, and other devices
registered in the state. When these devices are
in need of repair, maintenance is performed by
private companies who also can place the devices
back into service. Owners of these devices pay
a registration fee of between $8.00 to $172.00.
Additionally, an annual fee of $100 is assessed to
device owners, and registered technicians pay an
annual licensing fee of $100.00 per device class
certification.

For more information, please contact:

Craig McCullah. Intern
Craig.McCullah@kIrd.ks.gov

Kansas Legislative Research Department
300 SW 10th Ave., Room 68-West, Statehouse
Topeka, KS 66612
Phone: (785) 296-3181
Fax: (785) 296-3824

Mark Dapp, Fiscal Analyst
Mark.Dapp@klird.ks.gov
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United States Supreme Court decisions in 2001 and 2006, along with
subsequent guidance issued by the Environmental Protection Agency
(EPA) and the Army Corps of Engineers (Corps), failed to resolve
confusion over the definition of “waters of the United States,” a key term
in determining whether water is subject to the federal Clean Water Act
(CWA). Whether specific waters are within the jurisdiction of the CWA is
significant because those waters are subject to stringent water quality
and pollution control requirements.

In 2011, the EPA and the Corps issued a joint draft guidance based
on the agencies’ interpretation of the CWA, implementing regulations,
and relevant case law. Congress, industry organizations, environmental
groups, states, and the public made requests to the agencies to forgo
the guidance and pursue rulemaking to further clarify the requirements
of the CWA consistent with the Supreme Court decisions.

In September 2013, the EPA and the Corps announced they jointly
submitted a draft rule to the Office of Management and Budget (OMB)
that attempts to define “waters of the United States” and the application
of federal law.

History of the Clean Water Act and Waters of the United
States

The Federal Water Pollution Control Act, commonly referred to as the
Clean Water Act (CWA), governs pollution of the nation’s surface waters.
It was originally enacted in 1948 and completely revised in 1972. In the
1972 legislation, a declaration was made to restore and maintain the
chemical, physical, and biological integrity of the nation’s waters. The
goals presented in the legislation were to achieve zero discharge of
pollutants by 1985 and obtain water quality that was both “fishable and
swimmable” by mid-1983. Even though the deadlines have passed, the
efforts to attain those goals remain.

In 1987, multiple amendments were made to the CWA that turned the
focus to nonpoint source pollution (storm water runoff from farm lands,
forests, construction sites, and urban areas) and away from point source
pollution (wastes discharged from discrete sources such as pipes and
outfall). States were directed to develop and implement nonpoint pollution
management programs. Under this direction, qualified states have the
authority to issue discharge permits to industries and municipalities and
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to enforce permits. Kansas is one of the states
authorized to administer this permit program.

The CWA is carried out by both federal and state
governmental agencies. The federal government
sets the agenda and standards for pollution
abatement, and states carry out day-to-day
implementation and enforcement.

Jurisdiction is a point of uncertainty and contention
when state and federal governments are required
to enforce the CWA. The CWA defines the term
“discharge of a pollutant” as “any addition of
any pollutant to navigable waters from any point
source”. Under the CWA, the term “navigable
waters” means “the waters of the United States,
including the territorial seas.” A federal regulation
expands the definition of “traditional navigable
waters” as “waters subject to the ebb and flow of
the tide, or waters that are presently used, or have
been used in the past, or may be susceptible for
use to transport interstate or foreign commerce.”
33 CFR § 328.3(a)(1).

United State Supreme Court Cases

Two United States Supreme Court cases address
the issue of jurisdiction as it pertains to navigable
waters.

Solid Waste Agency of Northern Cook
County v. United States Army Corps of
Engineers, 531 U.S. 159 (2001)

The Supreme Court held that the Corps exceeded
its authority in asserting CWA jurisdiction over
isolated intrastate, non-navigable waters based on
their use as a habitat for migratory birds. The Solid
Waste Agency of Northern Cook County ruling
eliminated CWA jurisdiction over isolated waters
that are intrastate and non-navigable, where the
sole basis for asserting CWA jurisdiction is:

° The actual or potential use of the waters
as habitat for migratory birds that cross
state lines in their migrations;

° Any of the factors listed in the Migratory
Bird Rule, such as use of the water as

habitat for federally protected endangered
or threatened species; or

° Use of the water to irrigate crops sold in
interstate commerce.

Rapanos v. United States, 547 U.S. 715
(2006)

The Rapanos case addressed whether a wetland
or tributary is a water of the United States. The
Justices issued five separate opinions with no
single opinion commanding a majority of the
Court; therefore, the EPA and the Corps issued
a memorandum to provide clarification of the
findings shared by a majority of Justices as it
relates to jurisdiction. The findings of Rapanos are
as follows:

The CWA has jurisdiction over the following waters:

Traditional navigable waters;
Wetlands adjacent to traditional navigable
waters;

° Non-navigable tributaries to traditional
navigable waters that are relatively
permanent, where the tributaries typically
flow year-round or have continuous flow
at least seasonally; and

° Wetlands that directly
tributaries.

abut such

The CWA has jurisdiction over the following waters
if a fact-specific analysis determines they have a
significant nexus with a traditional navigable water:

° Non-navigable tributaries that are not
relatively permanent;

° Wetlands adjacent to non-navigable
tributaries that are not relatively
permanent; and

° Wetlands adjacent to but that do not
directly abut a relatively permanent non-
navigable tributary.

The CWA does not have jurisdiction over the
following features:

° Swales or erosional features; and

B-5 Waters of the United States
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° Ditches excavated wholly in and draining
only uplands and that do not carry a
relatively permanent flow of water.

The significant nexus analysis should be applied
as follows:

° Assessment of the flow characteristics
and functions of the tributary itself and
the functions performed by all wetlands
adjacent to the tributary to determine
if they significantly affect the chemical,
physical, and biological integrity of the
downstream traditional navigable waters;
and

° Consideration of hydrologic and ecologic
factors.

Current Status

No further action was taken on the 2011 draft
guidance that was released and submitted to the
OMB for review.

In September 2013, the agencies submitted a joint
proposed rule to the OMB for interagency review.
After the OMB reviews the proposed rule it will be
released for public comment. Also in September
2013, the EPA released for public comment a
draft scientific report, Connectivity of Streams

and Wetlands to Downstream Waters: A Review
of Synthesis of the Scientific Evidence. The report
made the following:

° Streams, regardless of their size or how
frequently they flow, are connected to and
have important effects on downstream
waters;

° Wetlands in floodplains of streams and
rivers and riparian areas are integrated
with streams and rivers, and strongly
influence downstream waters by affecting
the flow of water, trapping and reducing
nonpoint source pollution, and exchanging
biological species; and

There was insufficient information to generalize
about the wetlands and open waters located
outside of riparian areas and floodplains and their
connectivity to downstream waters.

In September 2013, EPA leadership, in its official
blog, stated the final version of the report will
serve as a basis for a joint EPA and Army Corps
of Engineers rulemaking aimed at clarifying the
jurisdiction of the CWA. The blog also explained the
proposed joint rule will provide greater consistency,
certainty, and predictability nationwide by providing
clarity for determining where the CWA applies and
where it does not.

For further information please contact:

Erica Haas, Research Analyst
Erica.Haas@klrd.ks.gov

Kansas Legislative Research Department
300 SW 10th Ave., Room 68-West, Statehouse
Topeka, KS 66612
Phone: (785) 296-3181
Fax: (785) 296-3824

Cindy Lash, Principal Analyst
Cindy.Lash@klrd.ks.gov
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Alcohol,Drugs, and Gaming

C-1 Liquor Laws

Kansas laws concerning alcoholicliquor are included in the Liquor Control
Act, the Cereal Malt Beverage Act, the Club and Drinking Establishment
Act, the Nonalcoholic Malt Beverages Act, the Flavored Malt Beverages
Act, the Beer and Cereal Malt Beverages Keg Registration Act, the
farm winery statutes, the microbrewery statutes, and the microdistillery
statutes.

State and Local Regulatory Authority

The Division of Alcoholic Beverage Control (ABC) and the ABC
Director, Kansas Department of Revenue (KDOR), have the primary
responsiblitiy for overseeing and enforcing Kansas alcoholic liquor laws.
As part of its regulatory authority under the different liquor acts, ABC
issues 17 different licenses and 5 different permits for the manufacture,
distribution, and sale of alcoholic liquor.

County and city governments also have considerable regulatory
authority over alcohol in the state of Kansas. Article 15 §10 of the Kansas
Constitution allows the Legislature to regulate alcoholic liquor, but
assumes alcoholic liquor is prohibited in the state. Cities and counties
have the option to remain “dry” and therefore exempt themselves from
liquor laws passed by the state, or local units of government can submit
a referendum to voters proposing the legalization of liquor in the local
jurisdiction. If such a referendum is passed by a majority of the locality’s
voters, alcoholic liquor becomes legal in the city or county and will be
subject to state, county, and city laws, ordinances, and regulations.

The Liquor Control Act

The Liquor Control Act grants the state its regulatory power to control
the manufacture, distribution, sale, possession, and transportation of
alcoholic liquor and the manufacturing of beer. Cities and counties are
able to regulate certain aspects, such as the time and days for the sale
of alcoholic liquor, but local governments cannot adopt laws that conflict
with the provisions of the Liquor Control Act.

Farm wineries, farm winery outlets, microbreweries, microbrewery
packaging and warehousing facilities, and microdistilleries also are
regulated by the Liquor Control Act.
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The Cereal Malt Beverage Act

Local governments have additional authority under
the Cereal Malt Beverage Act. According to statute,
applications for cereal malt beverage licenses are
made either to the city or county government,
depending on where the business is located.

As long as any local regulations and ordinances
adopted are consistent with the Cereal Malt
Beverage Act, the board of county commissioners
or the governing body of a city may set hours
and days of operation, closing time, standards
of conduct, and adopt rules and regulations
concerning the moral, sanitary, and health
conditions of licensed premises. If the local
government does not set hours and days of
operation, the default hours and days provided in
the Cereal Malt Beverage Act govern the sale of
cereal malt beverages. Counties and cities also
can establish zoning requirements that regulate
establishments selling cereal malt beverages and
that may limit them to certain locations.

The Cereal Malt Beverage Act also allows
local governments some discretion in revoking
licenses and actually requires such action by local
governments in specific situations.

The Club and Drinking Establishment Act

In Kansas, the sale of alcoholic liquor by the drink is
controlled by the Club and Drinking Establishment
Act.

The board of county commissioners can submit
a proposition to voters to (a) prohibit the sale of
individual alcoholic drinks in the county, (b) permit
the sale of individual alcoholic drinks only if an
establishment receives 30 percent of its gross
receipts from food sales, or (c) permit the sale of
individual alcoholic drinks only if an establishment
receives some portion of gross receipts from food
sales. If a majority of voters in the county vote in
favor of the proposition, the ABC Director must
respect the local results when issuing or denying
licenses in that county.

Additionally, the county commissioners are
required to submit a proposition to the voters upon

receiving a petition if the petition is signed by 10
percent of voters who voted in the election for the
Secretary of State the last time that office was on
the ballot in a general election. The petition must
contain the required language in KSA 41-2646(3)
(b), and the petition must be filed with the county
election officer.

The Nonalcoholic Malt Beverages Act

Retail sales of nonalcoholic malt beverages are
controlled by the Liquor Control Act, the Club
and Drinking Establishment Act, or the Cereal
Malt Beverage Act, depending on which act the
retailer is licensed under for selling or providing
the nonalcoholic malt beverage.

The Flavored Malt Beverage Act

Kansas adopted the federal definitions of flavored
malt beverages (FMB). However, the federal
government does not offer FMB licenses or impose
penalties in Kansas. The ABC is responsible for
FMBs regulation and penalties associated with
FMBs in the state. Since FMBs are cereal malt
beverages, they are regulated under the Cereal
Malt Beverage Act.

The Beer and Cereal Malt Beverage Keg
Registration Act

Retailers selling kegs are regulated under the
Liquor Control Act or the Cereal Malt Beverage Act,
depending on the type of alcoholic beverage(s)
the retailer is selling.

Although local governments have delegated
authority under the Cereal Malt Beverage Act, city
and county ordinances that conflict with the Beer
and Cereal Malt Beverage Keg Registration Act
are null and void.

Liquor Taxes

Currently, Kansas imposes three levels of liquor
taxes. For more information see article V-2, Liquor
Taxes.

C-1 Liquor Laws
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Recent Changes to Liquor Laws

Sub. for HB 2689, L. 2012 Ch. 144

Railway Cars. The legislation allows railway cars
to be licensed as drinking establishments under
the Club and Drinking Establishment Act.

Free Samples. The legislation allows any person
or entity who is licensed to sell alcoholic liquor
in the original package at retail to conduct free,
single-serving wine, beer, and distilled spirits
tasting on licensed or adjacent premises.

Special Event Permit. The legislation allows a
temporary permit for a special event for selling
and serving alcoholic liquor for consumption at an
unlicensed premise, not to exceed 30 days.

Repeal Salesperson’s Permit. The legislation
repeals the statutes that authorize issuance of a
salesperson’s permit for the sale of, or the taking
or soliciting of orders for the sale of, alcoholic liquor
or cereal malt beverages in Kansas.

Microdistilleries. The legislation creates a
microdistillery license, which allows a licensee
to manufacture and store not more than 50,000
gallons of spirits per year, sell spirits manufactured
by the microdistillery, and serve free samples of
spirits on the licensed premises and at special
events.

Individual Drinks, “Happy Hour.” The legislation
allows clubs, drinking establishments, caterers,
or temporary permit holders to sell an “individual
drink” of 8 ounces of wine, 32 ounces of cereal
malt beverage or beer, or 4 ounces of spirits at
different prices throughout the day.

Public Venue License. The legislation creates
a new class of license for a public venue, such
as an arena or stadium, containing not less than
4,000 permanent seats and not less than 2 private
suites. The licensee is allowed to sell and serve
alcoholic beverages in designated areas by
individual drinks, unlimited drinks for a fixed price,
unlimited drinks in inclusive packages, and liquor
in the original container for consumption in private
suites.

Consumption in Certain Recreation Areas. The
legislation allows a person to consume alcoholic
liquor on the premises of certain land or water
owned or managed by the Kansas Department of
Wildlife, Parks, and Tourism.

Manufacturer Samples. The legislation allows
the holder of a manufacturer’s license to offer free
samples of alcoholic liquor manufactured by the
licensee on the licensed premise.

Farm Wineries. The legislation allows a farm
winery licensee located in a county where the sale
of alcoholic liquor is permitted in licensed drinking
establishments to sell wine manufactured by the
licensee for consumption on the licensed premise.
The bill also allows the sale of wine from a farm
winery in the original, unopened container at
special events.

Percentage of Products Grown. The legislation
requires not less than 30.0 percent of the products
utilized in the manufacture of Kansas wine by a
farm winery to be grown in Kansas. Previously
there had been a statutory requirement of 60.0
percent.

Senate Sub. for HB 2199, L. 2013 Ch. 130

Administrative Notice and Orders. Thelegislation
requires issuance of any written administrative
notice or order imposing a fine or other penalty for
an alleged violation of the Liquor Control Act or the
Club and Drinking Establishment Act to be issued
within 90 days after issuance of the citation.

Nonprofit Art Events. The legislation allows
complimentary alcoholic liquor or cereal malt
beverage to be served on unlicensed premises
at events sponsored by a nonprofit organization
promoting the arts if approved by ordinance or
resolution of the governing body of the city, county,
or township where the event will take place.

Rules and Regulations. The legislation directs
that all rules and regulations adopted between July
1, 2012, and July 1, 2013, to implement provisions
of certain alcoholic liquor laws remain effective
until revised, revoked, or nullified by law.

C-1 Liquor Laws
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Mixing of Samples. The legislation authorizes the
preparing or mixing of samples at licensed retail
premises for the purpose of conducting wine, beer,
or distilled spirit tastings.

Employees. The legislation makes it unlawful
for licensees to knowingly employ any person
dispensing or serving alcoholic liquor or mixing
drinks containing alcoholic liquor who has been
adjudicated guilty of two or more violations of
furnishing alcoholic beverages to minors or similar
laws from other states or has been adjudicated
guilty of three or more violations of any state’s
intoxicating liquor law.

Pitchers. The legislation allows the sale or serving
of certain mixed alcoholic beverages in pitchers
containing not more than 64 fluid ounces each.

Hotel Coupons. The legislation allows a hotel
licensed as a drinking establishment to distribute
coupons to its guests, redeemable on the hotel
premises for drinks containing alcoholic liquor;
requires those licensed hotels to remit liquor drink
tax on each drink served based on a price not less
than the acquisition cost of the drink; allows other
hotels not licensed as drinking establishments to
distribute coupons to their guests redeemable at
clubs and drinking establishments, in accordance
with rules and regulations adopted by the
Department of Revenue; and requires each club or

drinking establishment redeeming hotel coupons
to remit liquor tax on each drink served based on
a price not less than the acquisition cost of the
alcohol in the drink.

Price Lists. The legislation deletes the requirement
that clubs and drinking establishments provide
price lists.

Free Samples. The legislation defines “sample”
as a serving of alcoholic liquor containing not
more than one-half ounce of distilled spirits, one
ounce of wine, two ounces of beer or cereal malt
beverage, or a mixed drink not containing more
than one-half ounce of spirits; allows serving of
free samples on premises of licensed Class A and
Class B clubs, licensed drinking establishments,
and licensed public venue clubs; allows Class A
and B clubs to serve the samples free of charge
to their members and their members’ families and
guests; prohibits licensees from serving more
than five samples to any individual per visit and
prohibited samples from being removed from the
premises; prohibited licensees from collecting a
cover charge or an entry fee at any time that free
samples are provided for anyone; requires that
samples come from the licensee’s inventory; and
requires the licensee to pay all associated excise
and drink taxes for any alcoholic liquor served in
free samples.

For more information, please contact:

Joanna Wochner, Research Analyst
Joanna.Wochner@klrd.ks.gov

Kansas Legislative Research Department
300 SW 10th Ave., Room 68-West, Statehouse
Topeka, KS 66612
Phone: (785) 296-3181
Fax: (785) 296-3824

Julian Efird, Principal Analyst
Julian.Efird@kIrd.ks.gov

C-1 Liquor Laws
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Lottery, State-
Owned Casinos, State constitutional amendments permit three types of non-tribal gaming
Parimutuel in Kansas:
Wagering, and e  The Kansas Lottery (including state-owned casinos);
Tribal Casinos ° Parimutuel wagering on dog and horse races; and
° Charitable bingo (discussed in section C-3).
C-3
Char_itable. Revenue. Kansas laws provided for the allocation of revenue to
Gaming, Bingo, the State General Fund in FY 2013 of $74.5 million from the lottery,
and Other games, and casinos, and none from parimutuel wagering that was
Games inactive.
State-tribal compacts were entered into in 1995 with four resident tribes
to allow casino gaming in the state.
Revenue. Under the existing tribal gaming compacts, the state
does not receive revenue from the casinos, except for paying its
oversight activities. As of 2013, no new compacts with other tribes
have been approved.
Kansas Regular Lottery
In 1986, Kansas voters approved a constitutional amendment to provide
for:
° A state-owned lottery; and
° A sunset provision prohibiting the operation of the State Lottery
unless a concurrent resolution authorizing such operation was
adopted by the Kansas Legislature. (The 2007 Legislature
extended the lottery until 2022. The bill also required that a
security audit of the Kansas Lottery be completed at least once
every three years.)
Julliar.1 Efird The 1987 Kansas Legislature approved implementing legislation that:
Principal Analyst
785'296'3181 e Created the Kansas Lottery to operate the State Lottery;
SMEGLISTE (@R S EE e  Established a five-member Lottery Commission to oversee
operations;
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Required that at least 45 percent of the
money collected from ticket sales be
awarded as prizes and at least 30 percent
of the money collected be transferred
to the State Gaming Revenues Fund
(SGRF);

Exempted lottery tickets from the sales
tax; and

Allowed liquor stores, along with other
licensed entities, to sell lottery tickets.

Receipts from the sale of lottery tickets are
deposited by the Executive Director of the Kansas
Lottery into the Lottery Operating Fund in the State
Treasury. Statutorily, moneys in that fund are used

Transfer of Revenue. No more than $50.0
million from both the State Lottery and parimutuel
wagering revenue can be transferred to the
SGREF in any fiscal year; amounts in excess of
$50 million generally are credited to the SGF,
except when otherwise provided by law.

The 2008 Legislature amended the Kansas Lottery
Act in various ways:

° Senate Sub. for HB 2923 amended
existing law to allow the Kansas Lottery to
sell Veterans Benefit Game lottery tickets
year round and to change the distribution
of net profits for the Veterans Benefit

to: Game. The bill required 40 percent of the
net profits to be used for Kansas National
° Support the operation of the lottery; Guard scholarships and 30 percent to
e  Pay prizes to lottery winners by transfers benefit the Kansas Veterans Home, the
to the Lottery Prize Fund; and Kansas Soldiers Home, and the Veterans
° Provide funding for problem gamblers, Cemetery S.yst(?m. For FY 2009 and FY
. . . 2010, the bill directed 30 percent to the
correctional facilities, juvenile facilities, i
i Museum of the Kansas National Guard
economic development, and the State . . - .
_ for the expansion of its facility to include
General Fund (SGF) via transfers to the a 35th Infantry Division Museum and
State Gaming Revenues Fund (SGRF). Education Center. In FY 2011, the 30
percent was to be redirected from the
Museum to a veterans enhanced service
Revenue. In FY 2013, revenue from the State delivery program.
Lottery was transferred from the SGRF in the ° Senate Sub. for HB 2946 (Omnibus
following manner: Appropriations bill) addressed the use of
_ moneys from expanded gaming. The 2007
Em'em Gambling Grant  § 80,000 Legislature in SB 66, which established
c . o the expanded gaming provisions for state-
Bﬁ;ﬁﬁgo;:;énsntutlons 4,992,000 owned racinos and casinos, also created
J e Detention Fund 2 496.000 the Expanded Lottery Act Revenues
uven e_ etention Fun T Fund (ELARF) to receive the state’s
Economic Development 42,432,000 share of the revenues after disposition
Initiatives Fund .
of operating expenses and statutory
State General Fund 24,522,230 transfers of all other money collected. SB
Total $ 74522230 66 also provided for three statutory uses
for money in the ELARF: property tax
relief, infrastructure improvements, and
debt relief.
2 C-2 Lottery, State-Owned Casinos, Parimutuel Wagering, and Tribal Casinos
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State Casinos

Where can state casinos be located in
Kansas?

The passage of 2007 SB 66 created gaming zones
for casinos, and one casino may be built in each
zone:

° Wyandotte County (Northeast Kansas
Gaming Zone);

) Crawford and Cherokee counties
(Southeast Kansas Gaming Zone);

° Sedgwick and Sumner counties (South
Central Kansas Gaming Zone); and

° Ford County (Southwest Kansas Gaming
Zone).

Who owns and operates the casinos?

The Kansas Lottery Commission is responsible for
ownership and operational control. In addition, the
Lottery is authorized to enter into contracts with
the gaming managers for gaming at the exclusive
and non-exclusive (parimutuel locations) gaming
zones.

Who is responsible for regulation?

The Kansas Racing and Gaming Commission
(KRGC) is responsible for oversight and regulation
of lottery gaming facility operations.

What are the required provisions of any
Lottery gaming facilities contract?

The law requires that each contract:
° Have an initial term of 15 years from the

date of opening the gaming facility;
° Specify the amount to be paid to the

manager;

° Establish a mechanism for payment of
expenses;

° Include a provision for the lottery gaming

manager to pay the costs of oversight and
regulation of the operation of the lottery
gaming facility by the KRGC;

° Provide for aninvestmentin infrastructure,
including ancillary lottery gaming facility
operations, of at least $225 million in the
Northeast, Southeast, and South Central
gaming zones and $50 million in the
Southwest gaming zone;

° Establish a gaming privilege fee of $25
million to be paid by the prospective
lottery gaming manager, except the
privilege for the Southwest gaming facility
zone manager is $5.5 million; and

° Establish the disposition of revenues as
follows:

o 73 percent to the Lottery Gaming
Facility Manager,;

o Not less than 22 percent of the
gaming revenues to the state;

o 2 percent to the Problem Gambling
and Addictions Fund;

o 1.5 percent to the city;

o 1.5 percent to the county (3 percent
if the casino is located in a gaming
zone of only one county and is not
located in a city);

o 1 percent to the host county (2
percent if the casino is located in a
gaming zone consisting of more than
one county and is not located in a
city); and

o 1 percent to the non-host county if the
casino is located in a gaming zone
consisting of more than one county.

Who decides who receives the casino
contracts?

The Lottery is to solicit proposals, approve
gaming zone contracts, and submit the contracts
to the Lottery Gaming Facility Review Board for
consideration and determination of the contract for
each zone. The Lottery Gaming Facility Review
Board consists of three members appointed by the
Governor, two members appointed by the President
of the Senate, and two members appointed by the
Speaker of the House. The Board is responsible
for determining which lottery gaming facility
management contract best maximizes revenue,
encourages tourism, and serves the best interests
of Kansas. The Board is under the control of the
KRGC.

C-2 Lottery, State-Owned Casinos, Parimutuel Wagering, and Tribal Casinos 3
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Contracts have been awarded and casinos are in
operation in all gaming zones except the southeast
gaming zone. No contracts have been submitted
for the southeast gaming zone.

Tribal-State Gaming

In 1995, the State of Kansas and each of the four
resident tribes in Kansas entered into tribal-state
gaming compacts to permit Class Ill (casino)
gaming at tribal casinos.

In accordance with the federal Indian Gaming
Regulatory Act (IGRA), all four of the compacts
approved by the Kansas Legislature were
forwarded to the Bureau of Indian Affairs and were
approved. At the present time, all four resident
tribes have opened and are operating a casino
gaming facilities:

° Kickapoo Tribe (the Golden Eagle Casino)
in May 1996;

° Prairie Band Potawatomi Nation opened
a temporary facility in October 1996,
and then Harrah’s Prairie Band Casino
in January 1998 (in 2007 Harrah’s
relinquished operation of the casino to the
Prairie Band Potawatomi Nation);

° Sac and Fox Tribe (Sac and Fox Casino)
in February 1997;

° lowa Tribe opened a temporary facility in
May 1998, and then Casino White Cloud
in December 1998.

Revenue. Financial information concerning
the operation of the four casinos is confidential.
Under the existing compacts, the state does
not receive revenue from the casinos, except
for its oversight activities.

The State Gaming Agency (SGA) was created
by executive order in August 1995, as required
by the tribal-state gaming compacts. During
the 1996 Legislative Session, the agency was
made a part of the Kansas Racing and Gaming
Commission (KRGC) through the passage of
the Tribal Gaming Oversight Act. The gaming
compacts define the relationship between the SGA
and the tribes: the actual day-to-day regulation
of the gaming facilities is performed by the tribal

gaming commissions. Enforcement agents of
the SGA also are in the facilities on a daily basis
and have free access to all areas of the gaming
facility. The compacts also require the SGA to
conduct background investigations on all gaming
employees, manufacturers of gaming supplies and
equipment, and gaming management companies
and consultants.

The SGA is funded through an assessment
process established by the compacts to reimburse
the State of Kansas for the costs it incurs for
regulation of the casinos.

As of 2012, no new Indian gaming compacts have
been approved. The Wyandotte Nation of Kansas
is currently negotiating a compact with the State
of Kansas.

Racetrack Gaming Facilities

What racetrack facilities are permitted to
have slot machines?

The Lottery may place slot machines at the
Woodlands in Kansas City, Camptown Greyhound
Park in Southeast Kansas, and Wichita Greyhound
Park in Valley Center. Camptown closed in 2000,
the Wichita Greyhound Park closed in 2007, and
the Woodlands closed in 2008.

Who decides who receives the racetrack
gaming facility management contract?

The Kansas Lottery is responsible for considering
and approving proposed racetrack gaming
facility management contracts with one or more
prospective racetrack gaming facility managers.
The prospective managers must have sufficient
financial resources and be current in filing taxes
to the state and local governments. The Lottery is
required to submit proposed contracts to KRGC
for approval or disapproval.

4 C-2 Lottery, State-Owned Casinos, Parimutuel Wagering, and Tribal Casinos
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What are the required provisions of any
racetrack gaming facilities contract?

The law requires the following main provisions:

° Authorize a maximum of 2,800 electronic
gaming machines at all locations;

° Establish the number of live greyhound
and horse races to be conducted at each
parimutuel track prior to authorization of
placement of electronic gaming machines;
and

° Establish the distribution of electronic
gaming revenue as follows:

o 25 percent to the racetrack gaming
facility manager;

o 7 percent to the Live Greyhound
Racing Purse Supplement Fund (not
more than $3,750 per machine);

o 7 percent to the Live Horse Racing
Purse Supplement Fund (not more
than $3,750 per machine);

o 1.5 percent to the city;

o 1.5 percent to the county (3 percent if
the track is not in a city);

o 2 percent to the Problem Gambling
and Additions Grant Fund;

o 1 percent to the Kansas Horse Fair
Racing Benefit Fund;

o 40 percent to the state;

o 15 percent for expenses; and

o $2,500 per electronic
machine to the state.

gaming

Parimutuel Wagering

In 1986, voters approved a constitutional
amendment authorizing the Legislature to permit,
regulate, license, and tax the operation of horse and
dog racing by bona fide non-profit organizations
and to conduct parimutuel wagering.

The Kansas Parimutuel Racing Act was created by
legislation the following year, which:

° Created the Kansas Racing Commission,
subsequently renamed the Kansas
Racing and Gaming Commission, which
is authorized to license and regulate
all aspects of racing and parimutuel
wagering;

° Permitted only non-profit organizations to
be licensed and the licenses may be for
an exclusive geographic area;

° Created a formula for taxing the wagering;

° Provided for simulcasting of both interstate
and intrastate horse and greyhound
races in Kansas and allowed parimutuel
wagering on simulcast races in 1992; and

° Provided for the transfer from the State
Racing Fund to the SGRF of any moneys
in excess of amounts required for
operating expenditures.

Revenue. In FY 2013, there was no revenue
transfer to the SGRF from racetrack gambling
or parimutuel racetracks..

Parimutuel Racetracks. As of 2013, there are
no year-round parimutuel racetracks operating
in Kansas.

Parimutuel horse racing is offered at two
county fair locations for short periods during
the year:

° Eureka Downs in Eureka, and
) Anthony Downs in Anthony.

C-2 Lottery, State-Owned Casinos, Parimutuel Wagering, and Tribal Casinos 5



Kansas Legislative Research Department

2014 Briefing Book

For more information, please contact:

Julian.Efird@klrd.ks.gov

Julian Efird, Principal Fiscal Analyst

Kansas Legislative Research Department
300 SW 10th Ave., Room 68-West, Statehouse

Topeka, KS 66612
Phone: (785) 296-3181
Fax: (785) 296-3824

Dezeree Hodish, Legislative Fellow

Dezeree.Hodish@klrd.ks.gov
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Alcohol, Drugs, and Gaming

C-3 Charitable Gaming, Bingo, and Other Games

In 1974, Kansas voters approved a constitutional amendment authorizing
the Legislature to regulate, license, and tax the operation of games
of “bingo” by bona fide non-profit organizations, including religious,
charitable, fraternal, educational, and veterans. The constitutional
amendment was amended in 1995 to authorize games of “instant bingo”
(also known as “pull-tabs”) as a similar type of bingo game.

The Legislature adopted implementing legislation in 1975 to regulate,
license, and tax charitable bingo games and assigned the Department
of Revenue to staff and operate the state’s oversight of regulating,
licensing, and taxing bingo games and bingo operators. An Administrator
of Charitable Gaming supervises the agency’s bingo program.

The 2011 Legislature amended the bingo laws by creating an alternative
method to conduct instant bingo, raising the prices of instant bingo
tickets, increasing the operating hours of instant bingo, increasing the
number of mini-bingo games allowed, restricting the hours mini-bingo
can be conducted, allowing a beneficiary organization to be licensed
to conduct bingo, and removing the existing statutory prize limits for
“progressive bingo” games.

Entities Regulated in the Charitable Bingo Industry

The types of organizations, businesses, and facilities that are regulated
include:

° (1) Licensed non-profit organizations that conduct bingo games
(any bona fide group that is eligible and licensed to conduct
bingo games, such as a veterans group or a church group).
(2) Registered premises lessors that provide facilities for bingo
games (the owner or lessor of premises where a non-profit
organization may conduct bingo games). (3) Registered bingo
card distributors that provide such tickets (a person or entity
may sell instant bingo tickets and bingo cards/disposable bingo
faces to non-profit organizations).

To be eligible for a bingo license, an organization must meet all of the
following requirements:

° Be a non-profit religious, charitable, fraternal, educational, or
veterans organization with a tax exempt ruling from the Internal
Revenue Service.
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° Have been in continuous existence in
Kansas for at least eighteen months
prior to application (adult care homes are
exempt from this requirement).

° None of the officers, directors, or officials of
the organization, or any person employed
on the premises where the bingo games
are to be conducted, has been convicted
of a felony or gambling violation in Kansas
or any other jurisdiction.

° Membership in the organization is open
to a person of any race, color, or physical
handicap.

The entire gross receipts received from the
operation of bingo games, except that portion
used for the payment of prizes, license fees, and
taxes, must be exclusively for the lawful purposes
of the licensed organization. No person involved
in the operation of bingo games for the licensed
organization may receive any compensation or
profit from such activity.

The Secretary of Revenue is vested with general
administration of the bingo statutes and assistance
is provided by the Administrator of Charitable
Gaming. The Director of Taxation is charged with
specific duties related to the taxation of bingo.
Revenue field agents inspect the licensees,
registered distributors, and registered facilities to
periodically monitor the conduct of the games and
to find unlicensed operators.

Variations of Call Bingo Game That Are
Permitted

The following variations of call bingo games have
been ruled legal:

° A wheel of fortune may be used to select
the maximum quantity of balls or other
objects that are to be selected in order to
win the top prize in a special call bingo
game.

° Because the statutory definition of call
bingo does not specify a limit on the
number of objects that may be selected
by chance, games involving 90 numbers
instead of 75 are legal.

° “U-pickum” cards are legal as long as
they conform to the description of a card
per KSA 79-4701(d), i.e., 25 squares with
a free space in the middle. They may
be used for regular or special games,
however if used for a regular game, the
card must be included in the package of
regular cards being sold. They may be
used in the same game along with hard
cards or paper faces, but the pattern to
win must be the same for all types of cards
used in the same game. A higher price
may be paid to persons winning on the
U-pickum cards as long as the statutory
prize limits are not exceeded.

° A call bingo game may have the winning
pattern determined by chance at the
beginning of the game. The selection
process may involve a wheel or the first
ball selected for the game. One example
is an odd-even game. In this game, the
first number selected determines whether
odd or even numbers are to be used in
covering squares during the rest of the
game. In other words, the announced
pattern is all odd or all even squares,
depending upon which number is selected
first.

° Another variation is using the first ball
selected to determine the numbers of the
squares that must be “blacked out” as
the winning pattern. For example, if the
first ball selected ends in an “8”, then the
winning pattern is all squares on each
face or hard card with numbers ending
in “8.” In each case, once the pattern is
determined, then the game proceeds are
usual.

Variations of Call Bingo Games Which Are
Not Permitted

The following types of call bingo games have been
determined to be illegal for the following reasons:

° Bonanza Bingo Game. This is a call bingo
game in which some of the numbers
are selected and posted in advance of
the start of the actual bingo session and
the remaining numbers are selected

C-3 Charitable Gaming, Bingo, and Other Games
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(until someone wins) during the bingo
session. The game is illegal when the
initial numbers are not selected, called,
displayed, and posted while all (or the
majority) of the players are present to
verify that the numbers are selected by
chance and correctly posted.

° Wild Number Game. In this game, one
or more numbers are designated as wild
numbers and are covered or marked by
the players on their cards even though
the numbers were never actually selected
(except for the number upon which the
“‘wild” numbers are based). The numbers
are usually derived from the first number
actually selected in the game. For
example, if “B13” is selected first, then all
numbers ending in a “3” are designated
as “wild”, such as 3, 13, 23, 33, 43, etc.

° Good Neighbor Game. In this game, the
players sitting on each side of the actual
winner of a bingo game are given a small
prize, such as a dollar. This practice is
illegal because KSA 79-4701(f) states
that the winner of a prize is the “player
or players first properly covering a
predetermined and announced pattern of
squares.”

° Pig Game. There are several variations of
bingo games that are referred to as “pig
games. Most are illegal but the particular
characteristics must be analyzed before
such a conclusion can be made. The
most common type of “pig” game starts
with selecting a number by chance at
the beginning of the bingo session.
This number is posted or displayed and

each time that it is called throughout the
session, a specific amount of money is
placed or added to a pot or “pig” by the
licensed organization. If any player wins
on that number in any call bingo game
conducted during that session, then that
player is awarded the amount of money
that has accumulated in the “pig” in
addition to the regular prize for that game.

The Administrator of Charitable Gaming and the
Kansas Department of Revenue do not regulate
tribal bingo or other tribal gaming or bingo games
conducted on reservation lands. They do not
have any authority regarding bingo at military
reservations and bases.

During the 2013 Session, there were several
attempts to pass legislation to expand the type of
games that could be played as charitable gaming.
The Governor vetoed 2013 HB 2120, noting in the
veto message that the language in the bill violates
Article 15, Section 3 of the Kansas Constitution.
The Governor further noted that he would support
a policy goal of permitting certain limited raffles for
charitable purposes. The Governor encouraged the
Legislature to consider a constitutional amendment
to accomplish such a goal.

Revenue. The bingo tax generated $389,029 in
FY 2012, of which $259,366 was transferred to
the State Gaming Revenues Fund according to
statute. Of the bingo tax revenue, $259,366 was
transferred to the State General Fund and $129,633
was transferred to the Bingo Regulation Fund. In
addition, an annual transfer was made in FY 2012
shifting $20,000 from the Bingo Regulation Fund to
the Problem Gambling Grant Fund.

C-3 Charitable Gaming, Bingo, and Other Games
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For more information, please contact:

Julian Efird, Principal Analyst Dezeree Hodish, Legislative Fellow
Julian.Efird@kIrd.ks.gov Dezeree.Hodish@klrd.ks.gov

Kansas Legislative Research Department
300 SW 10th Ave., Room 68-West, Statehouse
Topeka, KS 66612
Phone: (785) 296-3181
Fax: (785) 296-3824
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In 1998, Kansas became
D-2 one of 46 states to accept a The tobacco industry is
Juve_nlle tobacco settlement negotiated required to ma.ke paymerl1ts
Services . . to the states in perpetuity.
with f?ur major tob.ac.:co Original estimates were that
D-3 companies. (The remaining the industry would pay states
Child Custody four states settled individually.) $206 billion through the
The settlement, called the year 2025. Not all tobacco
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companies are parties to the
settlement. Those that are not
are required to put into escrow

Master Settlement Agreement,
is aimed at reducing the use

of tobacco by young persons, an amount of money equal to
settling legal claims by states what they would pay under
against the tobacco industry, the settlement. This is to level

the playing field so that non-

and reimbursing health care pay
participating  manufacturers

costs for treatment of Medicaid . -

. _ will not have a competitive
patients whose illnesses were advantage over participating
caused by tobacco. Under manufacturers.
terms of the agreement, the
tobacco industry is prohibited
from targeting youth in marketing and is subject to restrictions concerning
sponsorships, advertising, and tobacco promotions.

The allocation formula is based on each state’s smoking-related health
care costs, with equal weight given to Medicaid-related and non-
Medicaid-related costs. Each state and territory gets the proportion of
the settlement that its smoking-related health care costs bear to the
total. Kansas’ share of the recovery is 0.83 percent, which, based on
the original estimate, was expected to exceed $1.5 billion over the
first 25 years of the agreement. Payments are based on the tobacco
companies’ market share of tobacco product sales and are subject to an
annual inflation factor of three percent, or the increase in the Consumer
Price Index, whichever is greater.

The Master Settlement Agreement also provides that payments to states
could be reduced if tobacco sales go down or if tobacco companies go
out of business. It is this latter provision that is causing concern over
future payments.
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The Master Settlement Agreement does not
impose any constraints on how the states may
use their tobacco money. In Kansas, the 1999
Legislature enacted legislation that established
a trust fund into which tobacco payments are
credited and created the Kansas Children’s
Cabinet to advise the Governor and the
Legislature on programs that will be funded
from the tobacco money. The trust fund, named
the “Kansas Endowment for Youth (KEY)
Fund,” is invested and managed by the Board
of Trustees of the Kansas Public Employees
Retirement System. The Legislature also
created the Children’s Initiatives Fund and
provided that transfers would be made from the
KEY Fund to the Children’s Initiatives Fund on
an annual basis. Transfers from the KEY Fund
to the Children’s Initiatives Fund are capped at
$45 million, plus a 2.5 percent annual inflation
factor.

Tobacco Payments to Kansas

Kansas received its first tobacco revenues in 1999.
In general, payments have been less than originally
estimated. In FY 2013, tobacco revenues and
interest earnings totaled $68.0 million. Revenues
are estimated to be $55.0 million in both FY 2014
and FY 2015.

It is important to note that beginning in FY 2008
revenues include funds from the “Strategic
Contribution Fund” provisions of the Master
Settlement Agreement. These provisions require
the tobacco companies to pay, from 2008 through
2017, a total of $861 million into the Strategic
Contribution Fund. Money from the Strategic
Contribution Fund is to be allocated to states
based on the percentage each state contributed
to the original Master Settlement Agreement.
Kansas’ share of this amount is 1.85 percent.
According to the Kansas Attorney General's
Office, it is unclear how the Strategic Contribution
Fund payments will be affected by recent actions
of the tobacco companies to withhold payments
under the agreement while they are disputing the
basis of payments to be made.

Kansas Tobacco Revenues
and Interest Earnings

FY 1999 $ 49,705,586
FY 2000 $ 52,935,158
FY 2001 $ 61,465,211
FY 2002 $ 61,511,858
FY 2003 $ 52,531,729
FY 2004 $ 53,453,765
FY 2005 $ 49,463,355
FY 2006 $ 47,515,501
FY 2007 $ 46,900,000
FY 2008 $ 66,347,833
FY 2009 $ 72,278,198
FY 2010 $ 60,838,465
FY 2011 $ 57,091,087
FY 2012 $ 57,985,065
FY 2013 $ 68,034,311
FY 2014 est. $ 55,000,000
FY 2015 est. $ 55,000,000

Staff Note: FY 2009 revenues included
receipts of $4.5 million from the disputed
payments account of the Master
Settlement Agreement.

Concern Over Future Payments

The amountoftobacco money the states will receive
is affected by several factors, including an overall
decrease in tobacco consumption, which results
in diminished sales of tobacco products and lower
payments to states. The market share of tobacco
companies that are participating in the settlement
also is being reduced by sales of nonparticipating
manufacturers, and the possibility exists that one
or more of the major participating manufacturers
could declare bankruptcy. The most immediate
and direct threat to the tobacco revenue stream is
a clause in the Master Settlement Agreement that
permits participating manufacturers to seek refund
of money paid to the states when there is a drop in
their market share below a threshold established
in 1997.

That threshold was triggered in 2003, and 2006
was the first year for which revenues were affected.
In 2006, R. J. Reynolds Tobacco Company and

D-1 Tobacco/Children’s Initiatives Fund
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Lorillard Tobacco Company withheld all or part of
their payments to the states, contending that under
the Master Settlement Agreement, the payments
were not due because of declining market shares.
The National Association of Attorneys General,
which has played a leadership role among the
states with regard to the tobacco settlement, takes
the position that the tobacco companies owe
the states the full payment until the industry can
demonstrate that the states have failed to exercise
due diligence in enforcing the tobacco settlement.
(The Settlement is complicated, and there is
disagreement between the industry and the states
as to exactly how the downward adjustment
clause should be interpreted or applied.) In June
2007, the state received $394,424 in funding from
the disputed payments account. In March 2009,
the state received $4.5 million from the disputed
payments account.

Summary of Arbitration

In December 2012, through an arbitrated
“settlement in principal”, Kansas agreed to receive
54.0 percent, approximately $46.0 million, of
the money remaining in the disputed payments
account and the tobacco manufacturers received
the other 46.0 percent of the money. The
arbitration panel found the “settlement in principal”
to be sufficient and issued an award to that effect.
If the “settlement in principal” is allowed to stand,
Kansas’ liability for past allegations of failure to
diligently enforce its obligation will be eliminated. A

final agreement has not been signed, and several
states have filed lawsuits seeking to set aside the
“settlement in principal”. If a final agreement is
signed it will resolve the disputes for enforcement
years 2003 to 2012.

Children’s Initiatives Fund

The 1999 Legislature created the Children’s
Initiatives Fund to fund programs promoting
the health and welfare of Kansas children. The
Children’s Initiatives Fund is administered by
the Children’s Cabinet, a 15-member committee
consisting of appointees of the Governor and
Legislature and ex officio members. The Cabinet
is responsible for initiating audits and reviews of
the programs receiving Children’s Initiatives Fund
money. Expenditures from the Children’s Initiatives
Fund are requested by the Children’s Cabinet
through the Department for Children and Families,
recommended by the Governor, and approved by
the Legislature.

The Kansas tobacco settlement is the revenue
source for the Children’s Initiatives Fund. The
settlement payments are placed in the KEY Fund.
In general, the KEY Fund has not served as the
endowment fund that was envisioned. This is
because of a combination of less tobacco payment
revenue than expected and shortfalls to the State
General Fund, which have resulted in transferring
balances in the KEY Fund to the State General
Fund rather than allowing them to accumulate.

D-1 Tobacco/Children’s Initiatives Fund
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Department of Health and Environment
Healthy Start/Home Visitor
Infants and Toddlers Program (Tiny K)
Smoking Cessation/Prevention Program Grants
Newborn Hearing Aid Loaner Program
SIDS Network Grant
Newborn Screening
Subtotal - KDHE

Department for Aging and Disability Services
Children’s Mental Health Initiative
Family Centered System of Care
Subtotal - KDADS

Department for Children and Families
Children’s Cabinet Accountability Fund
Children’s Mental Health Initiative
Family Centered System of Care
Child Care Services
Reading Roadmap (Kansas Reads to Succeed)
Kansas Reads to Succeed Incentive
Smart Start Kansas - Children’s Cabinet
Family Preservation
Early Childhood Block Grants
Combined Block Grant (Early Childhood and

Smart Start)

Early Childhood Block Grants - Autism

Early Head Start

Child Care Quality Initiative
Subtotal - DCF

Department of Corrections
Judge Riddel Reimbursement Rate

Department of Education
Parents as Teachers

Pre-K Pilot

Subtotal - Dept. of Ed.

TOTAL

Children’s Initiatives Fund

FY 2012 - FY 2015

Final Final Final

Actual Approved Approved Approved

FY 2012 FY 2013 FY 2014 FY 2015
$ 237,914 $ 237914 $ 237,914  $ 237,914
5,700,000 5,700,000 5,700,000 5,700,000
1,001,960 1,000,000 