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waters are subject to stringent water quality and pollution control 
requirements.

Federal 

.

and care of the intrastate waters and lands. The complaint also 
asks for the rule to be declared illegal, an injunction to be issued to 



The complaint can be accessed at 
.

On August 27, 2015, a federal district court judge 

trial on the legality of the rule could be conducted. 

injunction applied only to the 13 states named in 
the lawsuit or whether the injunction applied to 
the rule nationwide.

whether water is subject to federal control—

connection to larger water bodies—is at odds with 

court, not a district court, has jurisdiction to rule 

ruling until June 2018.

duties of the Assistant Secretary of the Army 

comment period will close on September 27, 
2017.

The agencies will pursue  a second rulemaking in 

WOTUS.

History of the Clean Water Act and Waters of 
the United States

surface waters. It was originally enacted in 1948 

legislation, a declaration was made to restore and 
maintain the chemical, physical, and biological 

goals remain.

In 1987, multiple amendments were made to the 

discharged from discrete sources, such as pipes 

and implement nonpoint pollution management 

to issue discharge permits to industries and 
municipalities and to enforce permits. Kansas is 

sets the agenda and standards for pollution 
abatement, and states carry out day-to-day 
implementation and enforcement.

Jurisdiction is a point of uncertainty and contention 



 3

be susceptible for use to transport interstate or 

U.S. Supreme Court Cases

Solid Waste Agency of Northern Cook 
County v. United States Army Corps of 
Engineers (2001)

on their use as a habitat for migratory birds. The 

 The actual or potential use of the waters 
as habitat for migratory birds that cross 
state lines in their migrations;

 

as habitat for federally protected 
endangered or threatened species; or

 Use of the water to irrigate crops sold in 
interstate commerce.

Rapanos v. United States (2006)

The  case addressed whether a wetland 
or tributary is a water of the United States. The 

single opinion commanding a majority of the 

are as follows:

 
following waters:

 
 Wetlands adjacent to traditional 

 

seasonally; and
 Wetlands that directly abut such 

tributaries;
 

 

 

permanent; and
 Wetlands adjacent to but that do not 

 
the following features:

 Swales or erosional features; and
 

draining only uplands and that do 

of water; and
 

be applied as follows:
 

and functions of the tributary itself 
and the functions performed by all 
wetlands adjacent to the tributary 

biological integrity of the downstream 

 
consideration of hydrologic and 
ecologic factors.



Connectivity of Streams and Wetlands 
to Downstream Waters: A Review of 

at 

following conclusions:

 
demonstrates that streams, regardless 

connected to downstream waters and 

 
that wetlands and open waters in riparian 

via 
water quality. These systems act as 

waters from pollution and are essential 

 
wetlands and open waters located 
outside of riparian areas and 

chemical, and biological functions that 

wetlands are due to their isolation rather 

wetlands or groups of wetlands are 
possible through case-by-case analysis; 

 
are determined by the physical, 

support a range of stream and wetland 

sustainability of downstream waters; and
 The literature strongly supports the 

conclusion that the incremental 

wetlands in that watershed.
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