State of Kansas
Department of Health and Environment
Notice of Hearing on Proposed Administrative Regulations

The Kansas Department of Health and Environment (KDHE), Division of Environment,
Bureau of Environmental Remediation, Storage Tank Section, will conduct a public hearing at
10:00 a.m. Thursday, May 14, 2020, in the Azure Conference Room, fourth floor, Curtis State
Office Building, 1000 SW Jackson, Topeka, Kansas, to consider the adoption of proposed
amended regulations K.A .R. 28-44-12, 28-44-13, 28-44-14, 28-44-15, 28-44-16, 28-44-17, 28-
44-18, 28-44-19, 28-44-20, 28-44-21, 28-44-22, 28-44-23, 28-44-24, 28-44-25, 28-44-26, 28-44-
27, and 28-44-29, proposed new regulations 28-44-30 and 28-44-31 and the revocation of 28-44-
28, all regarding petroleum products storage tanks.

A summary of the proposed regulations and the estimated economic impact follows:
Summary of Regulations:

K.AR. 28-44-12. General provisions. Updates the acceptable forms of payment.
Adds a statement of penalty fees for owner or operator non-compliance, specifies required
compliance dates, and provides for contractor license suspension or revocation if specified
requirements are not met.

K.A.R. 28-44-13. Program scope. Updates adoption by reference to the July 1, 2015 40
C.F.R. 280 to meet Technical Standards and Corrective Action Requirements for Owners and
Operators of Underground Storage Tanks (UST). Adds requirements for previously deferred
storage tank systems.

K.A.R. 28-44-14. Definitions. Removes defined terms found in the Kansas Storage
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Tank Act and federal regulations. Adds adopted defined terms of 40 C.F.R. 280.12, 280.92, and

280.250. Adds the following terms: “drop ticket,” “EPA,” “installation,” “license,” “out-of-
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service,” “site assessment,” “storage tank operation,” “these regulations,” and “UST remover.”

K.A.R. 28-44-15. Application for installation or modification of an underground
storage tank. Adds the requirement of installing an anchoring system at all times. Increases the
tank installation application fee from $20/tank to $100/tank and includes the UST registration fee
and the first-year operating permit fee. Adopts by reference the Kansas Storage Tank Program
Document.

K.A.R. 28-44-16. Underground storage tank systems: design, construction,
installation, modification, and notification. Updates adoption by reference to the July 1, 2015
40 C.F.R. 280 to meet Technical Standards and Corrective Action Requirements for Owners and
Operators of USTs. Adds requirements for secondary containment and under-dispenser
containment (UDC), implemented in 2013. Adds a reference to the Kansas Storage Tank
Program Document that describes additional methods of corrosion protection.

K.A.R. 28-44-17. Underground storage tank registration and operating permit.
Separates registration notification fees and operating permit fees. Increases the one-time UST
registration notification fee from $10/tank to $20/tank and the late penalty from $10/facility to
$50/tank. Increases the annual UST operating permit fee from $10/tank to $25/tank and
increases the late penalty from $10/facility to $50/tank. Requires an additional late penalty of
$100/tank if documents or payment, or both, have not been received by August 1 each year.

Adds a reference to the Kansas Storage Tank Program Document.

K.A.R. 28-44-18. Registration of nonregulated underground storage tanks. Updates

and clarifies language for current regulatory style. RECEIVED
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K.A.R. 28-44-19. General operating requirements. Updates adoption by reference to
the July 1, 2015 40 C.F.R. 280 to meet Technical Standards and Corrective Action Requirements
for Owners and Operators of USTs. Adds 40 C.F.R. 280.35 and 280.36 that add requirements
and compliance dates for various equipment testing and the enhanced walkthrough inspections.
Adds a reference to the Kansas Storage Tank Program Document.

K.A.R. 28-44-20. Underground storage tank contractor licensing. Updates and
clarifies language for current regulatory style.

K.A.R. 28-44-21. Underground storage tank installer and remover licensing.
Provides for a combination of installer and remover licenses. Adds a reference to the Kansas
Storage Tank Program Document.

K.A.R. 28-44-22. Underground storage tank tester licensing. Provides for a
combination of tester licenses. Adds a reference to the Kansas Storage Tank Program
Document.

K.A.R. 28-44-23. Release detection. Updates adoption by reference to the July 1, 2015
40 C.F.R. 280 to meet Technical Standards and Corrective Action Requirements for Owners and
Operators of USTs. Adds new release detection compliance dates and requirements for waste oil
storage tanks and standby generator tanks. Removes vapor monitoring and groundwater
monitoring as acceptable methods of release detection at storage tank facilities except that vapor
monitoring can be used for two types of previously deferred tanks.

K.AR. 28-44-24. Release reporting, investigation, and confirmation. Updates
adoption by reference to the July 1, 2015 40 C.F.R. 280 to meet Technical Standards and

Corrective Action Requirements for Owners and Operators of USTs.
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K.A.R. 28-44-25. Release response and corrective action for UST systems. Updates
adoption by reference to the July 1, 2015 40 C.F.R. 280 to meet Technical Standards and
Corrective Action Requirements for Owners and Operators of USTs.

K.A.R. 28-44-26. Out-of-service UST systems and closure. Updates adoption by
reference to the July 1, 2015 40 C.F.R. 280 to meet Technical Standards and Corrective Action
Requirements for Owners and Operators of USTs. Removes vapor monitoring and groundwater
monitoring as acceptable methods of release detection at storage tank facilities. Provides for
enhanced timing criteria for permanent closure of USTs.

K.A.R. 28-44-27. Financial responsibility. Updates and revises adoption by reference
to the July 1, 2015 40 C.F.R. 280 to meet Technical Standards and Corrective Action
Requirements for Owners and Operators of USTs. Adds an exception to a full adoption of the
federal regulation subpart to clarify wording in related insurance documents pertaining to the
Petroleum Storage Tank Release Trust Fund.

K.AR. 28-44-28. Aboveground storage tank fees. Revoked. The provisions contained
in this regulation are included in K.A.R. 28-44-12.

K.A.R. 28-44-29. Aboveground storage tank operating permit. Increases the late
penalty from $10/facility to $50/tank.

K.A.R. 28-44-30. Operator training and requirements. New regulation establishing
requirements for owners and operators to designate different classes of operators for each UST
system. Requires designated operators to be trained every 4 years. Removes the option for
operators to complete a comparable exam. Adopts by reference 40 C.F.R. 280.240 through

280.245. Adds the requirement that the designated Class A operator reside or be stationed within

4 hours of their managed facilities. Adds a reference to the Kansas Storage Tank ProgﬁECEBVED
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Document that describes additional testing requirements for Class A and Class B operators and
adds that Class C operators shall be trained by a Class A or Class B operator.

K.A.R. 28-44-31. UST systems with field-constructed tanks and airport hydrant fuel
distribution systems. New regulation establishing requirements for owners and operators of
UST systems that were previously deferred from federal and state storage tank regulations with
adoption by reference of the July 1, 2015 40 C.F.R. 280.251 and 280.252. Adds a reference to
the Kansas Storage Tank Program Document that includes the scheduled requirements for
compliance.

Economic Impact:

Cost to the agency: The proposed regulations will not increase costs to the agency.

Cost to the public and regulated community: The annual cost to the regulated communities
is $1,027,403.00. The regulated entities include businesses and local governments who own or
operate underground storage tanks containing regulated substances. The estimated cost of pass-
through to non-regulated businesses and the public is not anticipated to be included in the cost of
fuel at the pump.

Cost to other governmental agencies or units: There are no known costs to other
governmental agencies, unless they own or operate an underground storage tank as described
above.

A detailed economic impact is provided in the economic impact statement that is available
from the agency contact person or at the KDHE Storage Tank Section website, as listed below.

The time period between the publication of this notice and the scheduled hearing
constitutes a 60-day public comment period for the purpose of receiving written public

comments on the proposed regulations. All interested parties may submit written comments
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The following changes shall be made to any provision in 40 C.F.R. part 280 that is adopted by

reference in these regulations:

(1) “The United States” shall be replaced with “the state of Kansas?; Kansas.”
(2) “Environmental protection agency,” e “implementing agency,” and “EPA” shall be

replaced with the-“department”; “department” except as follows:

(A) “Environmental protection agency” shall not be replaced with “department” when

ﬁsed in 40 C.F.R. 280.103(b)(1) in the second sentence of the trust agreement,

(B) “Implementing agency” shall not be replaced with “department” when used in the

. following sections:

(i) 280.12 as stated in the definition of “implementing agency”; and

(i) 280.92 as stated in the definition of “director of the implementing agency.”

(C) “EPA” shall not be replaced with “department” when used in the following sections:

(1) 280.92 as stated in the definition of “director of implementing agency’;

(i) 280.92 as stated in the definition of “legal defense cost™:

(iif) 280.95(b)(1)(i) through (iii);

(iv) 280.95(d) as stated in the “Letter from Chief Financial Officer”;

(v) 280.103(b)(1); and
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K.AR. 28-44-12, page 2

(vi) appendix III.

(3) “Administrator,” ex “regional administrator,” and “director” shall be replaced with the
N

“seeretary;-and “‘secretary” except as follows:

(A) In 40 C.F.R. 280.92 in the definition of “director of the implementing agency,”

“regional administrator” shall not be replaced with “secretary.”

(B) In 40 C.F.R. 280.92 in the definition of “director of the implementing agency,” the

first occurrence of the word “director” shall not be replaced.

(4) “Federal register” shall be replaced with the “Kansas register.”

(5) “Must” shall be replaced with “shall.”

(6) “Will” shall be replaced with “shail.”

(7) “October 13, 2015” shall be replaced with “the effective date of these regulations.”

(8) “October 13, 2018 shall be replaced with “October 13, 2021.” except in 40 C.F.R.

280.36(a) as adopted in K.A.R. 28-44-19.

(b) Each owner or operator, or both, shall be assessed penalty fees by the department for

noncompliance. The penalty fees shall be in addition to the required registration and permit fees

specified in these regulations.

(¢) Any UST license may be suspended or revoked if the requirements specified in

K.AR. 28-44-21 and K.A.R. 28-44-22 are not met. If any license is suspended or revoked, the

licensee shall meet the requirements established by the secretary as provided in the order issuing

the suspension or revocation to be considered for reinstatement or renewal.

&) (d) The fees required by K-AR-28-44-12-through-KAR-28-44-27 these regulations
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K.AR. 28-44-12, page 3

shall be submitted in the form of a check ez, money order, or electronic payment made payable

to the Kansas department of health and environment. (Authorized by and implementing K.S.A.

1989-Supp- 65-34,105; effective Nov. 26, 1990; amended P- 2
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28-44-13. Program scope and-interim-prohibitien. The provisions of 40 €ER C.F.R.

280.10 and 280.11 as-in-effect onSeptember 23,1988, dated July 1, 2015, as amended by 80 fed.

reg. 41624-41625 (2015) and effective on October 13, 2015, are hereby adopted by reference.

(Authorized by and implementing K.S.A. 1989-Supp- 65-34,105; effective Nov. 26, 1990;

amended P- )
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28-44-14. Definitions. (a) “DPepartment’means-the Kansas-department-ofhealth-and

enviropment:

[11 %

definitions-from-the- Kansas storage-tank-act shall be-followed: Each of the terms defined in this

regulation, as used in these regulations, shall have the meaning specified in this regulation.

(b)(1) The terms and definitions in the following federal regulations are hereby adopted

by reference:

(A) 40 C.F.R. 280.12 and 280.92. dated July 1, 2015. as amended by 80 fed. reg. 41625-

41627 and 41640-41641 (2015) and effective on October 13, 2015: and

(B) 40 C.F.R. 280.250, published at 80 fed. reg. 41667 (2015) and effective on October

13,2015.

!

(2) If the sarrie term is defined differently both in K.S.A. 65-34.100 et seq. and

amendments thereto or these regulations and in any federal regulation adopted by reference in
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K.AR. 28-44-14, page 3

(8) “Storage tank operation” shall mean the use, storage. filling, or dispensing of

petroleum contained in a UST or UST system.

(9) “These regulations” shall mean article 44 of the department’s regulations.

(10) “UST remover” shall mean a type of underground storage tank contractor.

(Authorized by and implementing K.S.A. 1989-Supp- 65-34,105; effective Nov. 26, 1990;

amended P- )
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28-44-15. Application for installation or modification of an underground storage tank.

-A-non-refundable-$20.00-per-tank-applicationfee Each owner shall obtain an

installation or modification permit from the department before installing or modifying a UST or

UST system. The application requirements and procedures for installation or modification of a

UST or UST system shall be those specified in the department’s “Kansas storage tank program

document,” dated July 22. 2019, which is hereby adopted by reference.
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K.AR. 28-44-15, page 2

KARD28-48-1-and 28-48-2; Each owner shall submit a nonrefundable installation application

fee of $100.00 for each tank. The installation application fee for a new UST shall include the

registration fee and the first year’s operating permit fee as required by K.A.R. 28-44-17.

(Authorized by and-implementing K.S.A. 1989-Supp- 65-34,105 65-34;106(a); implementing

K.S.A. 65-34,105 and 65-34,106; effective Nov. 26, 1990; amended P- J)
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28-44-16. Underground storage tank systems: design, construction, installation,
modification, and notification. (a) C.F.R. adoptions. The provisions of 40 €ER C.F.R. 280.20,

280.21, and 280.22 as-in-effeeton-September 231988 and appendix III to part 280, dated July 1,
2015, as amended by 80 fed. reg. 41627-41630 and 41677 (2015) and effective on October 13,

2015, are hereby adopted by reference- , with the following changes to the sections specified:

(1) In 280.20(a)(2)(1v), “in writing” shall be added after “or according to guidelines

established by the implementing agency.”

(2) In 280.20(a)(5), (b)(4), and (c)(2)(i), “in writing” shall be added after “determined by

the implementing agency.”

(3) In 280.20(b)(2)(iv), “in writing” shall be added after “or guidelines established by the

implementing agency.”

(4) In 280.20(c)(3), “may not” shall be replaced with “shall not.”

(5)(A) 280.20(e)(1) shall be replaced with the following:

“(e)(1) Each owner or operator of a new UST system shall ensure that an installer

licensed by the department certifies that the UST system has been propetrly installed.”

(B) 280.20(e)(2) shall be replaced with the following:

“(e)(2) Each owner or operator shall provide the completed manufacturer’s installation

checklist and installation certification to the department with the UST registration notification

form as required by K.A.R. 28-44-17.”

(C) 280.20(e)(3) through (6) shall be deleted.

(6) In 280.22(a), the last sentence shall be replaced with the following sentences:

“Owners shall use the form provided by the department in accordance with paragraph (c¢) of this
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K.AR. 28-44-16, page 2

section. The form is available from the department upon request.”

(7) 280.22(b) shall be replaced with the following:

v

“(b) Within 30 days of acquisition, any person who assumes ownership of a regulated

underground storage tank system, except as described in paragraph (a) of this section, shall

submit notice of the ownership change to the department using forms provided by the department

upon request.”

(8) 280.22(c) shall be replaced with the following:

“(c) Owners shall use forms provided by the department upon request in lieu of forms set

forth in appendix I and appendix II of this part. The information prescribed in appendix I and

appendix II shall be collected on forms provided by the department.”
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K.AR.28-44-16, page 3

requirements. The UST system requirements shall be those specified in the department’s

“Kansas storage tank program document.” as adopted in K.A.R. 28-44-15.

(c) Verification. Each owner or operator shall submit verification of each installation or

modification not later than 30 days after completion of the installation or modification. The

verification shall be submitted to the department on forms provided by the department.

(Authorized by and implementing K.S.A. 1989-Supp- 65-34,105; effective Nov. 26, 1990;

amended P- J)
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28-44-17. Underground storage tank registration and operating permit. (a) Before-an

aeilit- Registration of

each UST shall include notice of UST existence. Each owner or operator shall submit notice to

the department and include the registration documentation specified in the department’s “Kansas

storage tank program document.” as adopted in K.A.R. 28-44-15.

(b) Each owner of a UST shall remit a nonrefundable registration fee of $20.00 for each

tank, which shall be submitted to the department with the registration notification form provided

by the department.

(c) Each owner shall be assessed a penalty fee of $50.00 for each tank if the owner fails

to submit the completed registration notification form within seven days of either of the

following:

(1) Bringing a UST or UST system into use: or

(2) assuming ownership of a regulated UST or UST system.
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28-44-18. Registration of nen-regulated nonregulated underground storage tanks. (a) Any
owner or operator of a nen-regulated nonregulated tank whe-wishes-te may register a that tank

with the department for the purpose of qualifying the owner or operator to participate in the

petroleum storage tank release trust funds. Each registration; shall previde be submitted to the

department with the following information on the-ferms a form provided by the department:
(1) Owner’s name, address, and telephone number;
(2) facility address or location;
(3) tank operating status;
(4) tank age;
(5) tank capacity;

(6) Fank UST system construction details; and

(7) preduet type of each regulated substance stored.

non-regulated-underground-storage-tanks-will each nonregulated UST shall not bring any the

owner or operator efsuch-a-nen-regulated-tank under the mandatory provisions of the Kansas

storage tank act, K.S.A. 1989-Supp- 65-34,101 et seq. and amendments thereto. (Authorized by

and implementing K.S.A. $989-Supp- 65-34,105; effective Nov. 26, 1990; amended
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28-44-19. General operating requirements. 40-CER-280.30,280.31,280.32. 28033 -and

e- (a) The provisions of 40

C.F.R. 280.30,280.31,280.32.280.33. and 280.34, dated July 1. 2015, as amended by 80 fed.

reg. 41630-41632 (2015) and effective on October 13, 2015, are hereby adopted by reference,

with the following changes to the sections specified:

(1) In 280.31(b)(1), “or according to another reasonable time frame established by the

implementing agency” shall be deleted.

(2) In 280.31(c), the cathodic protection inspection date of “every 60 days” shall be

replaced with an inspection date of “every 30 days.”

(3) In 280.32(b)(2). “in writing” shall be added after “Use another option determined by

the implementing agency.”

(4) In 280.33(b), “may” shall be replaced with “shall.”

(5) In 280.33.( ¢), the second sentence shall be replaced with the following: “Non-

corrodible pipes and fittings shall be replaced or repaired in accordance with the manufacturer’s

specifications.”

(6) In 280.33(d), “in writing” shall be added after “or according to requirements

established by the implementing agency.”

(7). In 280.33(d)(3), “in writing” shall be added after “determined by the implementing

agency.”

(8)(A) In 280.34, “Section 9005 of Subtitle I of the Solid Waste Disposal Act, as

amended” shall be replaced with “K.S.A. 65-34.108, as amended.”

(B) In 280.34(b), the following changes shall be made:
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28-44-20. Underground storage tank contractor licensing. (a) Applicants-for-an

person installing, removing, or testing a UST or UST system shall be licensed in Kansas.

(b) Each person applying for a new UST contractor license shall submit the following to

the department:

(1) A completed application on a form provided by the department; and
(2) a nonrefundable licensing fee of $200.00 to-secure-a hecnse to-remain-in forec until

for a license effective for two years from the initial licensing date.

b} (c) Upon completion of the initial two years of licensure, Appleants each applicant

for renewal of an-underground-storage-tank a UST contractor license shall submit the following

to the department:
(1) A eemplete completed application on a form provided by the department; and

(2) An a nonrefundable annual renewal fee of $100.00. (Authorized by and implementing

K.S.A. 1989-Supp- 65-34,105; effective Nov. 26, 1990; amended P- )
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28-44-21. Underground storage tank installer’s installer and remover licensing.
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K.AR. 28-44-22, page 3

effective for two vears from the initial licensing date; and

(2) for each license renewal, a nonrefundable annual renewal fee of $50.00. The fee shall

cover a 12-month period beginning on the effective date of the renewal of each license.

(c) Any license application may be denied or any license issued may be suspended or

revoked for any UST or UST system tester license pursuant to these regulations if the applicant

or licensee meets any of the following conditions:

(1) Has fraudulently or deceptively obtained or attempted to obtain a license:

(2) has failed at any time to meet the qualifications for a license or comply with any

provision or requirement of these regulations; or

(3) has failed to submit to the department a copy of each UST or UST system test

performed on a regulated tank in the state of Kansas. (Authorized by and implementing K.S.A.

1989-Supp: 65-34,105; effective Nov. 26, 1990; amended P- ; J)
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K.AR. 28-44-23, page 2
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K.A.R. 28-44-23, page 3

reference: The provisions of 40 C.F.R. 280.40, 280.41, 280.42, 280.43, 280.44, and 280.45,

dated July 1, 2015, as amended by 80 fed. reg. 41633-41636 (2015) and effective on October 13,

2015, are hereby adopted by reference, with the following changes:

(2) In 40 C.F.R. 280.40(2)(3), “in writing” shall be added after “or requirements

determined by the implementing agency.”

(b) In 40 C.F.R. 280.41, paragraph (a)(1)(1) shall be deleted.
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K.AR. 28-44-23, page 4

(¢) The following paragraph shall be added after 40 C.F.R. 280.43(a)(6):

“(7) Each standby generator tank of any size and each waste o0il UST with a capacity of

2.000 gallons or less shall be exempt from the inventory control requirements of this section.”

(d) In 40 C.F.R. 280.43(b)(5), “may not” shall be replaced with “shall not.”

(e) The following paragraph shall be added after 40 C.F.R. 280.43(e)(7):

“(8) The provisions of 40 C.F.R. 280.43(e) shall apply only to field-constructed tanks and

airport hvdrant fuel distribution systems. Each owner or operator previously approved for vapor

monitoring for other USTs governed by these regulations shall use an approved release detection

method beginning not later than October 13, 2021.”

(f) In 40 C.E.R. 280.43, paragraph (f) shall be deleted.

(2) In 40 C.F.R. 280.43. paragraph (1)(2) shall be replaced with the following:;

“()(2) If another method is proposed, the owner and operator shall demonstrate that the

method can detect a release as effectively as any of the methods allowed in paragraphs (¢)

through (h) of this section. The owner and operator shall provide information to be reviewed by

the department concerning the size of release that the method can detect and the frequency and

reliability with which it can be detected. The owner and operator shall comply with any

approval conditions to ensure the protection of human health and the environment.”

(h) Each occurrence of the following phrases shall be deleted:

(1) ¢, or for another reasonable period of time determined by the implementing agency”:

and
(2) «, or for another reasonable time period determined by the implementing agency.”
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(Authorized by and implementing K.S.A. 1989-Supp- 65-34,105; effective Nov. 26, 1990;

amended P- )
APPROVED
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28-44-24. Release reporting, investigation, and confirmation. The provisions of 40 €ER

C.F.R. 280.50, 280.51, 280.52, and 280.53 as-in-effect-on-September23; 19838, dated July 1,

2015, as amended by 80 féd. reg. 41636-41637 (2015) and effective on October 13, 2015, are

hereby adopted by reference exeeptthat 280-53(a)yd)-shallread-as-fellows with the following

changes:

(a) Each occurrence of the following phrases shall be deleted:

(1) ¢, or another reasonable period specified by the implementing agency’;

(2) “. or another reasonable time period specified by the implementing agency’:;

(3) “, or another reasonable time period established by the implementing agency”; and

(4 “. or another reasonable amount specified by the implementing agency.”

(b) In 40 C.F.R. 280.51. “in writing” shall be added after “When required by the

implementing agency.”

() In 40 C.F.R. 280.52. “in writing” shall be added after “or another procedure approved

by the implementing agency.” (Authorized by and implementing K.S.A. 1989-Supp- 65-34,105;

effective Nov. 26, 1990; amended P- 2
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28-44-25. Release response and corrective action for underground-storage-tank systems

containing-petroleum-or-hazardoussubstanees UST systems. The provisions of 40 €ER C.F.R.
280.60, 280.61, 280.62, 280.63, 280.64, 280.65, 280.66, and 280.67 as-in-effect-onSeptember

231988, dated July 1, 2015, as amended by 80 fed. reg. 41637-41639 (2015) and effective on

October 13, 2015, are hereby adopted by reference- with the following changes:

(a) The phrase “in writing” shall be added after each occurrence of the phrase “unless

directed to do otherwise by the implementing agency.”

(b) Each occurrence of the following phrases shall be deleted:

(1) “or within another reasonable period of time determined by the implementing

agency”’;

(2) “. or within another reasonable period of time determined by the implementing

agency,”; and

(3) “or another reasonable period of time determined by the implementing agency.”

() In 40 C.F.R. 280.63(b), “in writing” shall be added after “or in a format and according

to the schedule required by the implementing agency.”

(d) In 40 C.F.R. 280.64. “in writing” shall be added after “to the maximum extent

practicable as determined by the implementing agency.”

()(1)In 40 C.F.R. 280.65(a)(4), “jn writing” shall be added after “The implementing

agency requests an investigation.”

(2) In 40 C.F.R. 280.65(b), “in writing” shall be added after “or in accordance with a

schedule established by the implementing agency.”

(NO(1) In 40 C.F.R. 280.66(a), “in writing” shall be added after “according to a
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K.AR. 28-44-25, page 2

schedule and format established by the implementing agency” and after “as determined by the

implementing agency.”

(2)In 40 C.F.R. 280.66. paragraph (b) shall be replaced with the following paragraph:

“(b) Owners and operators shall not begin implementation of the corrective action plan

until the department has determined that implementation of the plan would adequately protect

human health. safety. and the environment. The following factors shall be considered in making

this determination:”.

(3)In 40 C.F.R. 280.66(c), “in writing” shall be added after “or as directed by the

implementing agency” and after “in accordance with a schedule and in a format established by

the implementing agency.”

(4) In 40 C.F.R. 280.66(d)(2), “in writing” shall be added after “conditions imposed by

the implementing agency.”

(2)(1) In 40 C.F.R. 280.67(a), the first sentence shall be replaced with the following

sentence: “For each confirmed release that requires a corrective action plan, public notice

provided by the department shall be designed to reach those members directly affected by the

release and the planned corrective action.”

(2) In 40 C.F.R. 280.67, paragraph (b) shall be replaced with the following paragraph:

“(b) Site release information and decisions concerning the corrective action plan shall be

made available to the public for inspection upon request to the department.”

(3) In 40 C.F.R. 280.67, paragraph (d) shall be replaced with the following paragraph:

“(d) If an approved corrective action plan implemented by the party or parties performing

APPROVED APPROVED APPROVED RECEIVED
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28-44-26. Out-of-service underground-storagetank UST systems and closure. (a) The

provisions of 40 €ER C.F.R. 280.70, 280.71, 280.72, 280.73, and 280.74 as-in-effect-on

September 231988, dated July 1, 2015, as amended by 80 fed. reg. 41639-41640 (2015) and

effective on October 13, 2015, are hereby adopted by reference, with the following changes:

(1) The phrase “in writing” shall be added after each occurrence of “in a manner

approved by the implementing agency” and “when directed by the implementing agency.”

2)In 40 C.F.R. 280.70(c), “in writing” shall be added after “unless the implementing

agency provides.”

(3)(A) In 40 C.F.R. 280.71(a), “or within another reasonable time périod determinéd by

the implementing agency” shall be deleted.

(B) In 40 C.F.R. 280.71(b), “in writing” shall be added after “or closed in place in a

manner approved by the implementing agency.”

(C) The following sentence shall be added at the end of 40 C.F.R. 280.71(b): “Within 15

days of permanent closure, each owner or operator shall ensure that each contractor submits the

completed permanent tank abandonment form to the department.”

(4) In 40 C.F.R. 280.72(a), the third sentence shall be deleted.

(5) In 40 C.F.R. 280.73, “based on the totality of the circumstances” shall be added after

“in the judgment of the implementing agency.”

(b) The results of each site assessment shall be prepared and signed by an individual

qualified to perform a site assessment in accordance with standard industry practices and the

applicable requirements of the state board of technical professions. (Authorized by and

implementing K.S.A. 1989-Supp- 65-34,105; effective Nov. 26, 1990; amended
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28-44-27. Financial responsibility. The provisions of 40 €ER C.F.R. 280.90, 280.91, and

280.93 thra-280-112 through 280.99, and 280.102 through 280.115 asin-effect-on-October26;

99,1989, dated July 1, 2015, as amended by 80 fed. reg. 41640, 41641-41648. and 41649-41662

(2015) and effective on October 13, 2015, are hereby adopted by reference, exeept-for with the

following changes to the sections specified:

29

(2) In 280.94(b), “Attorney(s) General of the state(s) in which the tanks are located” shall

be replaced with “State Attorney General or attorneys within the department reviewing

guarantees or surety bonds as Special Assistant Attorney(s) General.”

(b)(1) In 280.95, the first sentence in paragraph (f) shall be replaced with the following

sentence: “When directed by the secretary in writing, the owner or operator, and/or guarantor

shall submit reports of financial condition.”

(2) In 280.95(g), “written” shall be added before “notification by the Director of the

implementing agency.”

(c)(1) In 280.96(b), “in writing” shall be added after “If the Director of the implementing

agency notifies the guarantor.”
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(2) In 280.96(d), “written” shall be added before “instructions from the Director of the

implementing agency.”

(1) In 280.97(b)(1), “in writing” shall be added after each occurrence of “Whenever

requested by [a Director of an implementing agency].”

(2) In 280.97. paragraph (c) shall be replaced with the following paragraph:

“(¢) Each insurance endorsement or certificate language shall be worded with the

language specified in paragraph (b) of this subsection or shall be amended to evidence the

coverage of corrective action by the undereround petroleum storage tank release trust fund by

submitting a statement of eligibility in accordance with X.S.A. 65-34,115, and amendments

thereto. Amendments shall reflect the standards specified in K.S.A. 65-34.114, and amendments

thereto.”

(e)}(1) In 280.98(b), in the fourth paragraph of the “Performance Bond,” “written” shall be

added after “the Director of the state implementing agency’s.”

(2) In 280.98(b), in the third and fourth paragraphs under subsection (e) of the

“Performance Bond,” “written” shall be added before “notification” and “instructions.”

(3) In 280.98(d), “written” shall be added before “instructions.”

(D(1) In 280.99(b) in the “Irrevocable Standby Letter of Credit,” “may not” shall be

replaced with “shall not.”

(2) In 280.99(¢), “written” shall be added before “instructions.”

() In 280.102, paragraph () shall be replaced with the following paragraph:

“() Within 60 davs after receiving a request from the owner or operator for release of

APPROVED  aAppROVED RECEIVED
SEP 09 o APPROVED FEB 0 6 2020
DIVISION OF THE BUDGET o DEC 19 2019 e O STaTE

DEPT. OF ADMINISTRATION ATTORNEY GENERAL
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11 In 280.105(e), the first sentence shall be replaced with the following sentence:

“When directed by the secretary in writing, the local government owner or operator shall submit

reports of financial condition.”

(2) In 280.105(h), “written” shall be added after “within 30 days of.”

(1) In 280.106(c)(1) and (c)(2), “in writing” shall be added after “as directed by the:

Director of the implementing agency.”

(2) In 280.106(d), each occurrence of “upon instructions” shall be replaced with “upon

written instructions.”

(D(1) In 280.107 in the first paragraph, the text “may not” shall be replaced with “shall

not.”

(2) In 280.107(b) in the last sentence, “may not” shall be replaced with “shall not.”

(m)(1) In 280.109(2)(1), “may not” shall be replaced with “shall not.”

(2) In 280.109(a)(2), each occurrence of “may not” shall be replac'ed with “shall not.”

(n) In 280.1 10,' paragraph (c) shall be replaced with the following paragraph:

“(c) When directed by the secretary, the owner or operator shall submit evidence of

financial assurance as described in 40 C.F.R. 280.111(b) or other compliance information

relevant to this subpart.”

(0)(1) In 280.112, paragraph (a) shall be replaced with the following paragraph:

“(a) Bxcept as specified in paragraph (d) of this section, the guarantor, surety. or

institution issuing a letter of credit shall place the amount of funds stipulated by the secretary in

writing, up to the limit of funds provided by the financial assurance mechanism, into the standby
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28-44-28. (Authorized by and implementing K.S.A. 65-34,105; effective Nov. 22, 1993 ;

revoked P- )
APPROVED RECEIVED
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28-44-29. Aboveground storage tank operating permit. (a) Before & an operating permit
for an aboveground storage tank ean may be obtained or renewed, the each owner shall comply
with the following requirementss :

(1) Each aboveground storage tank shall be registered with the department asrequired by

pursuant to K.S.A. 65-34,104, and amendments thereto. The registration application shall be
made submitted on forms provided by the department; and shall include the following
information:

(A) Owner’s name, address, and telephone number;

(B) facility address or location;

(C) tank status;

(D) tank age;

(E) tank capacity;

(F) tanke-system storage tank construction details; and

(G) produset type of regulated substance stored.

owner or operator shall pay to the department a nonrefundable annual registration fee of $10.00

for each aboveground storage tank before December 31 of each vear.

(3) A latenetice penalty fee of $16:00 $50.00 shall be charged for each faeility-which

fails-te tank if the owner or operator does not submit the required fees prier-te before December

31 of each year.

(b) After Mareh-1;1994; A regulated substance shall not be placed in an aboveground
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K.AR. 28-44-29, page 2

storage tank unless a valid operating permit is epenly displayed at the facility and is visible to the

public. (Authorized by and implementing K.S.A. 65-34,105 and 65-34,106; effective Nov. 22,

1993; amended P- )
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28-44-30. Operator training and requirements. (a) The provisions of 40 C.F.R. 280.240,
280.241, 280.242, 280.243, 280.244, and 280.245, published at 80 fed. reg. 41666-41667 (2015)
and effective on October 13, 2015, are herebf adopted by reference with the following changes
to the sections speciﬁed:

(1) In 280.242, tﬁe following changes shall be made:

(A) In the second sentence, “or comparable examination” shall be deleted.

(B) In paragraph (a), the following text shall be deleted: “either” and “or pass a
comparable examination in accordance with paragraph (e) of this section.”

(C) After paragraph (a)(2), the following text shall be added:

“Each class A operator of a facility or group of faciiities shall reside or be stationed
within four hours of each managed facility to respond to emergencies as needed.”

(D) In paragraph (b), the following text shall be deleted: “either” and “or pass a
comparable examination, in accordance with paragraph (e) of this section.”

(E) In paragraph (c), the first sentence shall be replaced with the following sentence:
“Each designated Class C operator shall be trained by a Class A or Class B operator in
accordance with paragraphs (c)(1) and (2) of this section and complete a training program in
accordance with paragraphs (c)(1) and (2) of this section.”

(F) Paragraph (e) shall be deleted.

(2) In the first sentence of 280.244, “in writing” shall be added after “ determined by the
implementing agency.”

(b) Each class A operator, each class B operator, and each class C operator shall complete

the training and testing required in the department’s “Kansas storage tank program document,”
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28-44—3 1. UST systems with field-constructed tanks and airport hydrant fuel distribution
systems. The provisions of 40 C.F.R. 280.251 and 280.252, published at 80 fed. reg. 41667-
41669 (2015) and effective on October 13, 2015, are hereby adopted by reference, with the
following changes to the sections specified: |

(a) In 280.251, paragraph (b) shall be replaced with the following paragraphs:

“(b)(1) Each owner of an existing, out-of-service UST system with field-constructed
tanks (FCTs) and airport hydrant fuel distribution systems (AHFDSs) shall submit to the
department a one-time registration of UST system existence on a form provided by the
department. This form shall be submitted to the department not latgar than 60 days after the
effective date of these regulations, or upon discovery.

“(2) Each owner or operator of an active, in use UST system with FCTs and AHFDSs
shall comply with the registration notification and operating permit requirements specified in
K.AR. 28-44-17. Each owner or operator of these UST systems shali demonstrate financial
responsibility as required by K.A.R. 28-44-27 at the time of submission of the registration
notification form.” |

(b)(1) In 280.252(b)(1)(ii)(B), “in writing” shall be added after “another method
determined by the implementing agency.”

(2) In 280.252(d)(1) and (d)(2), “in writing” shall be added after “approved by the
implementing agency.”

(3) In 280.252(d)(1)(vi), the last sentence shall be replaced with the following sentence:
“The owner and operator shall submit data showing the size of release that the method can

detect, and the frequency and reliability of detection for the department’s consideration.”
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K.A.R. 28-44-31, page 2

(4) In 280.252(d)(2)(1)(B), the table titled “Phase In For Piping Segments > 100,000
Gallons In Volume” shall be replaced with the list titled “Phase-in testing for piping segments
greater than or equal to 100,000 gallons in volume” on page 8 of the department’s “Kansas
storage tank program document,” as adopted in K.A.R. 28-44-15.

(5) In 280.252(d)(2)(iv), the last sentence shall be replaced with the following sentence:
“The owner and operator shall provide information to be reviewed by the department concerning
the size of release fhat the method can detect and the frequency and reliability with which it can
be detected.”

(6) In 280.252(e), the following changes shall be made:

(A) The phrase “in writing” shall be added after “When directed by the implementing
agency.”

(B) The phrase “based on the totality of the circumstances” shall be added after “in the

judgment of the implementing agency.” (Authorized by and implementing K.S.A. 65-34,105;

effective P- J)
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| CECRETARY OF STATE Economic Impact Statement
For the Kansas Division of the Budget

Kansas Department of Health and Environment Susan Vogel 296-1291
Agency Agency Contact Contact Phone Number

Article 44 — Petroleum Products Storage Tanks (KDHE)
K.A.R. Number(s)

K.AR.28-44-12,13, 14,15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, and 29 ---amended
K.AR.28-44-30, 31 — new
K.AR. 28-44-28 -- revoked

Submit a hard copy of the proposed rule(s) and regulation(s) and any external documents that the proposed
rule(s) and regulation(s) would adopt, along with the following to:  Division of the Budget
900 SW Jackson, Room 504-N
Topeka, KS 66612

I. Brief description of the proposed rule(s) and regulation(s).

1. K.S.A. 65-34,105 authorizes the Secretary of the Kansas Department of Health and Environment (KDHE)
to adopt rules and regulations necessary to administer and enforce the provisions of the Kansas Storage
Tank Act (K.S.A. 65-34, 100). Storage tank requirements regulated under Article 44 have been in effect
since 1990 and consisted of an adoption of most of the federal regulations cited in 40 C.F.R. 280. Due to
the Environmental Protection Agency’s (EPA) amended regulations 40 C.F.R. 280 and 281 effective
October 13, 2015, KDHE was charged with amending regulations governing storage tanks to comply with
the federally mandated requirements. The agency document, which provides technical descriptions,
requirements and instructions, is identified and adopted by reference in the applicable regulations.

A summary of each of the amended regulations K.A.R. 28-44-12 through 28-44-29, and new regulations
K.A.R. 28-44-30 and 28-44-31 follows.

2. K.AR. 28-44-12. General provisions.

This regulation describes the general overview of the federal regulations being adopted by reference unless
otherwise specifically stated in these regulations. This amended regulation also includes a change in the
acceptable forms of payment, a statement of a penalty for owner or operator non-compliance, a review of
compliance dates, and contractor license suspension or revocation.

3. K.A.R. 28-44-13. Program scope.

This regulation contains general information about the requirements of each owner or operator of
underground storage tanks (UST’s) and UST systems which are included in, or excluded from, this article,
and adopts by reference the federal regulations described in 40 C.F.R. 280.10 and 280.11. The amended
regulations also include UST system installation requirements for UST’s that are partially excluded from
the storage tank regulations. Each owner or operator of some previously deferred tanks and tank systems
are now expected to be in compliance with this article.

4. K.A.R. 28-44-14. Definitions.

This regulation includes the definitions of terms used throughout the regulations DOB APPROVAL STAMP
which contains an adoption by reference of specific terms in 40 C.F.R. 280.12,

280.92 and 280.250 and the definitions in K.S.A. 65-34, 102. The definitions APPROVED
have been expanded to include specific terms related to the storage tank industry. SEP 8 9 2019
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5. K.AR. 28-44-15. Application for installation or modification of an underground storage tank.
This regulation establishes the application requirements for any person who wants to install a new UST or
modify an existing UST. Several changes were made to this regulation. The first change is in the
description of the anchoring system used to hold the UST in place. Anchoring systems will be used at all
times, regardless of the depth to groundwater whereas the previous requirement was specific to shallow
groundwater conditions. An implementation cost increase is not anticipated related to this anchoring
change, as the tanks are already routinely anchored. The second change is to increase the installation
application fee from $20/tank to $100/tank, and the total includes the UST registration and the first year
operating permit fee. The third change is the relocation of the directions to submit the completed technical
drawings from this regulation to K.A.R. 28-44-16. Grammatical changes were made to improve text.

6. K.A.R. 28-44-16. Underground storage tank systems: design, construction, installation, modification and
notification.

This regulation describes the specific criteria that each owner or operator will meet when designing,
constructing, installing and modifying a UST system including the notification requirements and adopts by
reference the federal regulations described in 40 C.F.R. 280.20, 280.21 and 280.22. Several changes were
made to this regulation. To begin, the title of the regulation was changed; to reflect the location of
modification requirements. Secondly, the requirement for secondary containment of UST systems was
added due to the federal regulation requirement effective in 2013. KDHE implemented the regulation
requirements in 2013. Another change is the addition of the federal requirement of under-dispenser
containment (UDC), which KDHE implemented in 2013 according to K.S.A. 65-34-138, prior to the
federally mandated date in 2016.

7. K.AR. 28-44-17. Underground storage tank registration and operating permit.

This regulation establishes the requirement to register and obtain an operating permit for a UST or UST
system in the directed timeline and manner. The title of this regulation was changed to include
‘registration’. The fee for registration notification and the operating permit were previously combined; the
amended regulation separates these two actions and fees. The fee associated with the one-time UST
registration notification will increase from $10/tank to $20/tank, with the late penalty increasing from
$10/facility to $50/tank. The fee associated with the annual UST operating permit will increase from
$10/tank to $25/tank. The late penalty will increase from $10/facility to $50/tank if documents or payment,
or both, are not received by the initial deadline of April 30" each year. If documents or payment, or both,
have not been received by August 1% each year, an additional penalty of $100/tank will be assessed. The
increase in fee and penalty amounts will encourage each tank owner or operator to submit the required
documents and remit their payments by the initial deadline.

8. K.AR. 28-44-18. Registration of non-regulated underground storage tanks.

This regulation describes the condition that any owner or operator of a non-regulated tank may register that
tank for the purpose of qualifying an owner or operator to participate in the petroleum storage tank release
trust funds. Grammatical changes were made to clarify text.
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9. K.A.R. 28-44-19. General operating requirements.

This regulation establishes the spill prevention, corrosion protection, and fuel compatibility requirements
for each tank owner or operator to follow and adopts by reference the federal regulations described in 40
C.F.R.280.30 through 280.36. Requirements include interstitial monitoring of secondarily contained areas,
testing, reporting, record-keeping, equipment specifications, walkthrough inspections, and record retention.
The amended regulation states specific processes to follow during testing and the enhanced walkthrough
inspections as directed by the federal regulations and will help to identify any issues with equipment in a

timely manner.

10. K.AR. 28-44-20. Underground storage tank contractor licensing.
This regulation states that KDHE requires the contractor to be licensed in Kansas and describes the process
applicants need to follow to obtain a license for their company. Grammatical changes were made to improve

text.

11. K.A.R. 28-44-21. Underground storage tank installer and remover licensing.

KDHE requires individual contractors (installers and removers) to be licensed in Kansas to conduct work
in Kansas. This regulation describes the process the applicants need to follow to obtain a license in their
specialized area, including passing the licensing exam administered by the department. This regulation also
describes the license renewal requirements. This amended regulation adds the licensing of the cathodic
protection installer and is specific to Kansas regulations. Grammatical changes were made to improve text.

12. K.AR. 28-44-22. Underground storage tank tester licensing.

This regulation requires tank testers to be licensed by KDHE to conduct work in Kansas. The application
process is described for obtaining a license in their specialized area, including passing the licensing exam
administered by the department. This regulation also describes the license renewal requirements. This
amended regulation title was changed. The amended regulation also adds licensing of the cathodic
protection and secondary containment testers and is specific to Kansas regulations.

13. K.A.R. 28-44-23. Release detection.

This regulation describes the variety of methods and combinations of methods used to detect a release of
gasoline, diesel or other petroleum product from the UST or UST system and adopts by reference the federal
regulations described in 40 C.F.R. 280.40 through 280.45. KDHE implemented release detection
requirements on July 1, 2013 as directed by previous federal regulation amendments which was prior to the
federal regulation effective date of 2016. The amended regulations list compliance dates, and the
requirements for waste oil storage tanks and standby generator tanks. In the amended regulation, Kansas
does not allow the option of vapor and groundwater monitoring as acceptable methods of release detection,
except vapor monitoring can be used for the previously deferred field-constructed tanks and airport hydrant

fuel distribution systems.

14. K.A.R. 28-44-24. Release reporting, investigation, and confirmation.

This regulation describes the procedures for each tank owner or operator to follow if a release of regulated
substance is suspected or confirmed and adopts by reference the federal regulations described in 40 C.F.R.
280.50 through 280.53. KDHE remains consistent with the federal regulations and adds that, regardless of
the quantity, any belowground release shall be reported to the department.

15. KLAR. 28-44-25. Release response and corrective action for UST systems. OB APPROVAL STANP
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16. K.A.R. 28-44-26. Out-of-service UST systems and closure.

This regulation addresses the requirements each tank owner or operator shall meet when they experience a
change-in-service, and when the tanks should be considered as temporarily out-of-service, abandoned or
permanently closed. The requirements for this regulation are that of 40 C.F.R. 280.70 through 280.74 and
are adopted by reference. This amended regulation title was changed. This amended regulation enhances
the timing criteria for permanent closure of UST’s upon completion of a site assessment of the excavation

zone.

17. K.AR. 28-44-27. Financial responsibility.

KDHE requires each tank owner or operator to possess 3 party liability insurance or other acceptable form
of financial responsibility in the event of a release. The requirements for this regulation are that of 40
C.F.R. 280.90, 280.91, 280.93 through 280.115 and are adopted by reference. The definitions in 280.92
are included in K.A.R. 28-44-14 Definitions and are also adopted by reference. This amended regulation
adds an exception to a full adoption of the federal regulation subpart to clarify the wording in related
insurance documents.

18. K.A.R. 28-44-28. Aboveground storage tank fees. Revoked.
This regulation described the acceptable forms of payment applicable to aboveground storage tank (AST)
registration. Information from this regulation is included in K.A.R. 28-44-12 and did not need to be

reiterated here,

19. K.A.R. 28-44-29. Aboveground storage tank operating permit.

This regulation describes the process and fee required to register AST’s. The permit shall be openly
displayed at each permitted facility. The fee for the permit is unchanged, but the proposed late penalty will
increase from $10/facility to $50/tank.

20. K.A.R. 28-44-30. Operator Training and Requirements.

This regulation addresses the requirements for each owner or operator to designate different classes of
operators for each UST system and adopts by reference the federal regulations described in 40 C.F.R. 280.40
through 280.45. A description of each type of class category (Class A, Class B and Class C operator) and
the requirements for each class are provided in the regulation. KDHE implemented operator training in
2007 as directed by federal grant guidelines prior to the federal regulation effective date of 2018. Kansas
requires Class A and Class B operators to meet training and testing requirements, and a ‘comparable
examination’ is not an acceptable form of training. The Class C operator is trained by either the Class A
operator or the Class B operator. Kansas offers free operator training classes to encourage participation and
certification. This regulation adds the Kansas requirement that the Class A operator reside or be stationed
within 4 hours of their managed facilities to improve response time in the event of an emergency.

21. K. AR. 28-44-31. UST systems with field-constructed tanks and airport hydrant fuel distribution
systems.

This regulation describes the systems that were previously deferred from the federal and state storage tank
regulations and adopts by reference the federal regulations described in 40 C.F.R. 280.251 and 280.252.
The definitions in 40 C.F.R. 280.250 are included in K.A.R. 28-44-14 Definitions and are also adopted by
reference. Compliance with the applicable portions of this article are detailed in this regulation. The federal
regulation amendment became effective in 2015 for these previously deferred

systems; KDHE will begin implementing these changes on the effective date of OB APPROVAL STANP
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IL Statement by the agency if the rule(s) and regulation(s) is mandated by the federal government
and a statement if approach chosen to address the policy issue is different from that utilized
by agencies of contiguous states or the federal government. (If the approach is different, then
include a statement of why the Kansas rule and regulation proposed is different)

KDHE is amending the regulations to comply with requirements mandated by the federal government. In
addition, KDHE must secure the Environmental Protection Agency’s (EPA) reauthorization of State
Program Approval (re-SPA) upon approval of the amended regulations to continue state management of
the Storage Tank Program, which includes federal funding to manage the program, inspect regulated
facilities, and investigate/remediate contaminated sites. The re-SPA is required due to changes in 2015 to
the federal regulations (40 C.F.R. 280 and 281). For program approval, the Kansas storage tank program
must maintain regulations which are no less stringent than the federal regulations. Other states must comply
with the same federal regulations cited in 40 C.F.R. 280, and they have the opportunity to apply for SPA
through the EPA. As reported by the EPA Region 7 Office, the 4 states to contiguous and Kansas have the

following:

Draft Regs
STATE Past SPA?  Plan to Re-SPA? approved by EPA? Regs in Effect? Re-SPA vet?
KS Yes Yes Yes (2018) No No
MO Yes Yes Yes (2016) Yes (2017) No
NE Yes Yes Yes (2018) No No
CO Yes Yes Yes (2016) Yes (2017) No
OK Yes Yes Yes (2015) Yes (2017) Yes

III.  Agency analysis specifically addressing following:

A. The extent to which the rule(s) and regulation(s) will enhance or restrict business
activities and growth;

The amended regulations will have additional costs associated with implementing the federal
inspection and testing requirements, but the industry trade associates consider the cost
minimal compared to the typical overall cost of facility operations and should have limited
net effect either to enhance or restrict business activities or growth.

B. The economic effect, including a detailed quantification of implementation and
compliance costs, on the specific businesses, sectors, public utility ratepayers,
individuals, and local governments that would be affected by the proposed rule and
regulation and on the state economy as a whole;

Failure to move forward with the amended regulations may result in the loss of federal
funding to support our state programs. If not approved, then the federal regulations would
be enacted in the state resulting in tank owners and operators being subjected to direct EPA
oversight and the federal regulation requirements would immediately be implemented. The
tank owners and operators would not have the opportunity to phase-in the inspection and
testing requirements over a scheduled period of time. KDHE needs to have these amended
regulations approved to submit the re-SPA package to the EPA as soon as possible. The
storage tank program needs to have re-SPA in order to defer EPA’s direct oversight and to
avoid the potential of having the state programs taken away.
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Businesses that would be directly affected by the proposed rule and regulation;

The businesses that would be directly affected are the petroleum marketers, fueling facilities,
convenience stores, bus barns, some hospitals and some city public works facilities (1.e.
power plants). Failure to approve the amended regulations would affect the states re-SPA
status, resulting in immediate implementation of federal requirements which would cause a
hardship to the affected businesses. An immediate requirement of specific system
component testing would greatly increase the costs of the tests, also resulting in a hardship
to the affected businesses.

Benefits of the proposed rule(s) and regulation(s) compared to the costs;

The benefits of these amended regulations include continuing the prevention and corrective
action programs, maintaining state and federal fund management, continuing to provide
public outreach programs to the regulated community, enforcing preventative measures at
facilities to reduce the number of petroleum releases and to investigate/remediate
contaminated sites utilizing federal grants. In addition, the re-SPA status will enable the
state to continue state-level management of the storage tank programs.

Measures taken by the agency to minimize the cost and impact of the proposed rule(s)
and regulation(s) on business and economic development within the State of Kansas,
local government, and individuals;

No less costly or less intrusive methods were available for consideration by KDHE to
achieve the purposes of the amended regulation, yet meet the federal regulation
requirements.

An estimate, expressed as a total dollar figure, of the total annual implementation and
compliance costs that are reasonably expected to be incurred by or passed along to
business, local governments, or members of the public.

The annual cost to the regulated entities is $1,027.403.00.

The regulated entities include businesses and local governments who own or operate storage
tanks containing regulated substances. The estimated cost of pass-through to non-regulated
businesses and the public is not anticipated to be included in the cost of fuel at the pump.
The volume of taxable fuel sold in Kansas per year exceeds 1.6 billion gallons; the volume
of non-taxable fuel sold in Kansas is an additional 1 billion gallons per year (data provided
by the Petroleum Marketers and Convenience Store Associate (PMCA) of Kansas. The
estimated cost to non-regulated businesses and the public is less than a penny ($0.000642)
per gallon purchased.
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An estimate, expressed as a total dollar figure, of the total implementation and
compliance costs that are reasonably expected to be incurred by or passed along to
business, local governments, or members of the public.

The cost to the regulated entities is $5,302.935.00 over 5 vears.

Year 1 Cost:  $1,027,403.00
Year 2 Cost:  $1,027,403.00
Year 3 Cost:  $1,027,403.00
Year 4 Cost:  $1,110,363.00
Year 5 Cost:  $1,110,363.00

Do the above total implementation and compliance costs exceed $3.0 million over any
two-year period?

YES NO

Total implementation and compliance costs do not exceed $3.0 million over any two-year
period.

Give a detailed statement of the data and methodology used in estimating the above
cost estimate.

Costs associated with regulation requirements are included in the following pages including
tables. Table 1 KDHE Database Review — Testing covers the costs associated with the new
testing requirements. Randomly selected facilities (100) were chosen from the facility
registration database to aid in obtaining an average cost per facility per year. Table 2 Fees,
Penalties, Increases, Comments and Justification is a detailed list of the various fees and
penalties (historical and proposed). Table 3 Increased Costs per Active UST Facility
summarizes the calculated total per year costs listed in paragraph F.

Prior to the submission or resubmission of the proposed rule(s) and regulation(s), did
the agency hold a public hearing if the total implementation and compliance costs
exceed $3.0 million over any two-year period to find that the estimated costs have been
accurately determined and are necessary for achieving legislative intent? If applicable,
document when the public hearing was held, those in attendance, and any pertinent
information from the hearing.

YES [J NO

The total implementation costs will not exceed $3M, therefore a public hearing was not held
at the time of this submittal.
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Costs to the regulated entities who are affected by or are subject to the regulations:
Each tank owner or operator is affected by or subject to the regulations related to the specific
subjects noted below. The amended regulations allow flexibility to tank owners and
operators, providing options to address their specific existing tank systems, plus provide
guidance when upgrading the existing systems or installing new tanks. All quoted costs
were obtained in March 2018 from licensed Kansas contractors in order to prepare estimates
of anticipated expenses.

Inspections _

Each tank owner or operator is currently required to conduct regular inspections of their
fueling facilities. The amended regulations require more thorough and more frequent
walkthrough inspections. The inspection shall now include the completion of a specific
form. No additional cost is expected; this is based on the Class A and Class B Operator
being currently employed by the facility.

Every 30 days, the following will be inspected, which will take approximately 20 minutes:
spill buckets, piping transition sumps, and release detection equipment.

Once a year, the following will be inspected, which will take approximately 10 additional
minutes: submersible turbine pump (STP) containment sumps, sumps without containment,
dispensers, dispenser sumps, gauge sticks and other hand-held equipment.
Recommendation: KDHE recommends the following be inspected every 30 days instead of
annually: dispensers, dispenser sumps, gauge sticks and other hand-held equipment.

Previously deferred tanks
Several types of tank systems were previously deferred, or excluded, from storage tank
regulations. The amended regulations require these tank systems to be in regulatory
compliance. Ifuse of existing equipment meets regulatory requirements, the additional cost
per facility will be negligible. If these tank systems need appropriate release detection
equipment, the costs could range from $4,500 to $10,000 per facility. The previously
deferred systems are as follows:

e Emergency power generator UST’s — Each owner or operator of these UST’s need to
designate, within one year, the type of release detection they will use for their tank
system, which may result in the addition of new equipment.

e UST systems with field-constructed tanks and airport hydrant fuel distribution systems
— Bach owner or operator of these UST’s will be required to register their UST’s with
KDHE. Full compliance with the regulations within three years is expected, relating to
corrosion protection, release detection, release prevention, and operation and
maintenance inspections.

Flow restrictors

Flow restrictors, or more specifically stated as ball float valves, are no longer allowed in
vent lines as a method of overfill prevention. Each owner or operator utilizing ball float
valves in vent lines will begin using overfill shutoff devices, such as a flapper valve or
overfill alarm. The cost to convert to overfill shutoff devices ranges from $250 to $700 per

facility.
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Vapor and Groundwater Monitoring

Vapor and groundwater monitoring used as a form of release detection for UST systems are
not allowed in the amended regulations with the exception that vapor monitoring can be used
in association with field-constructed tanks and airport hydrant fuel distribution systems.
Most of the facilities affected by this requirement will begin using Statistical Inventory
Reconciliation (SIR) to meet the release detection requirement. The cost to begin using SIR
ranges from $150 to $300 per tank. Note: The costs of SIR may be similar to the costs of
Vapor or Groundwater monitoring and as a result, there may not be a significant increase in
overall costs.

Testing

The amended regulations require each tank owner or operator to meet additional testing

requirements every 3 years, with estimated costs, as follows:

e  Spill buckets - $75 to $100 per bucket

e Overfill prevention equipment - $75 to $100 per tank

e Secondary containment equipment - $150 to $500 per sump, depending on the type of
equipment.

Each tank owner or operator will also be required to meet additional testing requirements

every year for the following:

e Automatic tank gauging - If the owner or operator chooses to use automatic tank gauging
as their method of release detection, the associated costs range from $200 to $350 per
facility.

KDHEF Database Review — Testing - The department conducted an informal review of 100

random facilities from the registration database as seen in Table I beginning on the

following page. The information gathered from these facilities included:

e Number of tanks;

e Release detection methods used, described as Automatic Tank Gauge (ATG), Statistical
Inventory Reconciliation (SIR) and Interstitial Monitoring (IM);

e Tank structure, which included single-walled tanks and double-walled tanks; and

e Number of dispensers.

The following specific tests are required once every three years for facilities with single-
walled and double-walled UST’s: '

Spill bucket test - estimated at $100 per tank,

Overfill prevention equipment test - estimated at $100 per tank, and

ATG/sensor test (to be conducted annually) - estimated at $100 per tank (x 3 years),

Facilities with double-walled tanks will also conduct the following tests:
STP sump test - estimated at $375 per sump, and
Dispenser test — estimated at $450 per dispenser.

Testing Summary - In conclusion, the testing costs per facility vary greatly depending on
the number of tanks and related system equipment. As seen in Table I, page 4, an average
estimated testing cost of the 100 facilities reviewed was

$1,090.50 every three years, or $363.50 per year. DOB APPROVAL STAMP
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Required Testing costs over first 3 years per facility
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; Single-wall No. Spill Overfill STP Total Equates to
Facility of Detection or ~of | ATG Bucket  Equipment  Sump Dispnsr | Per Facility | an annual
D City Tanks Method Douhle-wall | Dispnsrs Test Test Test © Test Test every 3yrs | costperyr
58| 26279 |  Goodland 2 ATG Single 2 $200.00 | $200.00 | $200.00 N/A N/A $600.00 $200.00
59! 26311 | Great Bend 3 ATG Single 2 $300.00 | $300.00 | $300.00 N/A N/A $900.00 $300.00
60| 27362 Pittshurg 2 SIR w/ATG Single 4 $200.00 | $200.00 | $200.00 N/A N/A $600.00 $200.00
61 27414 Elkhart 3 SIR Single 2 N/A $300.00 | $300.00 N/A N/A $600.00 $200.00
62| 27530 Norton 3 SIR w/ATG Single 2 $300.00 | $300.00 | $300.00 N/A N/A $900.00 $300.00
631 27698 |  Fort Scott 5 SIR Single 6 N/A $500.00 | $500.00 N/A N/A $1,000.00 $333.33
64| 27768 Liberal 5 ATG Single 6 $500.00 | $500.00 | $500.00 N/A N/A $1,500.00 $500.00
65 27819 | Scott City 3 ATG Single 2 $300,00 | $300.00 | $300.00 N/A N/A $900.00 $300.00
66[ 28009 | Independence | 4 SIR Single 4 N/A $400.00 | $400.00 N/A N/A $800.00 $266.67
67| 28112 Newton 2 ATG Single 4 $200.00 | $200.00 | $200.00 N/A N/A $600.00 $200.00
68| 28133 Wamego 2 SIR Single 2 N/A $200.00 $200.00 N/A N/A $400.00 $133.33
69| 28169 Gardner 3 ATG Single 5 $300.00 $300.00 $300.00 N/A N/A $900.00 $300.00
70| 28194 | Leavenworth 2 SIR w/ATG Single 4 $200.00 | $200.00 | $200.00 N/A N/A $600.00 $200.00
71| 28199 | Dodge City 3 ATG Single 4 $300.00 | $300.00 | $300.00 N/A N/A $900.00 $300.00
72| 28814 Pacla 2 ATG Single 2 $200.00 | $200.00 | $200.00 N/A N/A $600.00 $200,00
73| 28968 | Sharon Springs | 4 SIR w/ATG Single 2 $400.00 | $400.00 | $400.00 N/A N/A $1,200.00 $400.00
741 29135 Lenexa 3 ATG Single 4 $300.00 | $300.00 | $300.00 N/A N/A $900.00 $300.00
75| 29184 |  Burlington 4 ATG Single 4 $400.00 | $400.00 | S$400.00 N/A N/A $1,200.,00 $400.00
76| 29236 Ellsworth 3 ATG Single 3 $300.00 | $300.00 | $300.00 N/A N/A $900.00 $300.00
77| 29301 | Overland Park | 2 SIR Single 2 N/A $200.00 | $200.00 N/A N/A $400.00 $133.33
78| 29360 Elkhart 2 SIR Single 2 N/A $200.00 | $200.00 N/A N/A $400.00 $133.33
791 29680 Salina 2 ATG Double 4 $200.00 | $200.00 | $200.00 N/A N/A $600.00 $200.00
80| 29829 Goodland 2 ATG Single 2 $200.00 $200.00 $200.00 N/A N/A $600.00 $200.00
81| 29842 | Junction City 5 ATG Single 17 $500.00 | $500.00 | $500.00 N/A N/A $1,500.00 $500.00
82| 29924 |  Hutchinson 3 ATG Single 4 $300.00 | $300.00 | $300.00 N/A N/A $900.00 $300.00
83] 29933 Hays 5 ATG Single 6 $500.00 | $500.00 | $500.00 N/A N/A $1,500.00 $500.00
34| 30099 Ottawa 4 IM w/ATG Double 6 $400.00 | $400.00 | $400.00 | $2,000.00 | $1,800.00 $5,000.00]  $1,666.67
85} 30152 lola 4 ATG Single 10 $400.00 | $400.00 | $400.00 N/A N/A $1,200.00 $400.00
86| 30168 Oberlin 3 ATG Single 7 $300.00 | $300.00 | $300.00 N/A N/A $900.00 $300.00
871 30176 Lenexa 5 IMw/ATG Double 7 $500.00 | $500.00 | $500.00 | $2,500.00 | $2,250.00 $6,250.00]  $2,083.33
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; ; Required Testing costs over first 3 years per facility
No. |  Release Single-wall No. Spill Overill STP Total Equates to
Facility of Detection or of ATG Bucket Equipment  Sump - Dispnsr | PerFacility | anannual
D City Tanks| Method Double-wall | Dispnsrs Test Test Test Test @ Test every3yrs | cost peryr
88| 30246 Leawood 3 ATG Single 6 $300.00 | $300.00 $300.00 N/A N/A $900.00 $300.00
89| 30281 Colby 7 ATG Single 12 $700.00 | $700.00 $700.00 N/A N/A $2,100.00 §700.00
90| 30287 Lawrence 4 ATG Double 5 $400.00 | $400.00 $400.00 N/A N/A $1,200.00 $400.00
91} 30351 | Bunker Hill 3 SIR w/ATG Single 11 $300.00 | $300.00 $300.00 N/A N/A $900.00 $300.00
92 30409 Colby 7 | CITLDS w/ATG Single 16 $700.00 | $700.00 $700.00 N/A N/A $2,100.00 $700.00
93} 30420 Tribune 4 ATG Single 4 $400.00 | $400.00 $400.00 N/A N/A $1,200.00 $400.00
94/ 30497 Derby 2 ATG Double 2 $200.00 | $200.00 $200.00 N/A N/A $600.00 $200.00
95| 30638 Chanute 4 IMw/ATG Double 7 $400.00 | $400.00 $400.00 | $2,000.00 | $1,800.00 $5,000.00]  51,666.67
96{ 30641 | McPherson 3 IMw/ATG Double 7 $300.00 | $300.00 $300.00 | $1,500.00 | $1,350.00 $3,750.00f  $1,250.00
97| 08784 Wichita 3 ATG Single 6 $300.00 | $300.00 $300.00 N/A N/A $900.00 $300.00
98] 12186 Lenexa . 3 ATG Single 2 $300.00 | $300.00 $300.00 N/A N/A $900.00 $300.00
99| 07235 | McPherson 3 ATG Single 2 $300.00 | $300.00 $300.00 N/A N/A $900.00 $300.00
100 29133 Lawrence 3 SIR W/ATG Single 7 $300.00 | $300.00 $300.00 N/A N/A $900.00 $300.00
$26,700.00
/100
per facility per year Sum | $105,050.00| $36,350.00
ATG Costs #offadlities|] /100 /100
Total/Fadlity $1,090.50 $363.50
Disprsr = Dispenser For the first 3 years: )
ATG=Autorretic Tank Gauge, electronically measures fuel level inthe tank; the test will be conducted Testing Cost / Fadlity / Year:| $363.50
orce withinythe first 3 years and annually thereafter (4th year, etc.) @$100/ test / tark / year.
~ SIR=Statistical Invertory Reconciliation, a method used to mentally measure fuel level inthe tank,
record these levels and reviewthe data statistically. Without the ATG Costs 382,350.00] $27,450.00
IM= Interstitial Vbnitoring a method used to detect a release within the secondary contairrmert. # of fadlities /100 /100
ATLDS = Cortinuous In-Tank Leak Detection System Total/Fadlity 3$823,50 $274.50)

VVI= Vapor Mbritoring ) ‘ ‘
Note: If ATGis used to collect data for SIR or inverttory corttrol, the ATG test will be required.

STP=Subrrersible Turbine Purrp (located inthe surp housirg).

Testing Cost / Facility / Year: $274.50

This value used in4th + Years




Fees and Penalties
Several fees and penalties will increase with the approval of the amended regulations as
outlined in Table 2. The following subjects and related fees are shown below:

The UST installation application fee increases from $20/tank to $100/tank, and includes
the UST registration fee and the first year operating permit fee.

The UST registration notification fee increases from $10/tank to $20/tank, with a late
penalty increase from $10/facility to $50/tank.

The UST operating permit, previously included with the tank registration fee, was
$10/tank and will increase to $25/tank. If documents or payment, or both, needed by the
department to secure the permit are not received by April 30™ per year, a late penalty of
$50/tank will also be assessed; if documents or payment, or both, are not received by
August 1% per year, an additional penalty of $100/tank will be assessed.

The AST operating permit fee of $10/tank will not increase, but the late penalty will
increase from $10/facility to $50/tank.

The Contractor license, installer, remover and tester licensing fees will not increase.

The fee increases noted above and the justification for each are detailed on the following

table (Table 2).
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Table 3 on the following page demonstrates the anticipated costs for a UST facility to meet
compliance requirements of the amended regulations. KDHE contacted several industry
contractors and a representative of the Petroleum Marketers and Convenience Store
Association (PMCA) to get cost estimates of various equipment and services. The costs will
vary depending on when the facility owner or operator needs the work completed and when
the specialized contractors are available. The potential for contractor costs to decrease may
result due to the bidding process and competition for work.
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If the proposed rule(s) and regulation(s) increases or decreases revenues of cities,
counties or school districts, or imposes functions or responsibilities on cities, counties
or school districts that will increase expenditures or fiscal liability, describe how the
state agency consulted with the League of Kansas Municipalities, Kansas Association
of Counties, and/or the Kansas Association of School Boards.

The regulation changes will have no effect on cities, counties or school districts within the
state unless they own or operate UST’s or AST’s. When the notice of hearing for these
regulations is published in the Kansas Register, standard agency procedure will be followed
and the three organizations will be contacted electronically with attached copies of the
regulations, economic impact statement and published notice of hearing.

Describe how the agency consulted and solicited information from businesses,
associations, local governments, state agencies, or institutions and members of the
public that may be affected by the proposed rule(s) and regulation(s).

In addition to contacting several industry contractors and the PMCA, the KDHE storage tank
program held a stakeholder meeting to present the upcoming mandated changes to the
storage tank regulations. Those in attendance were from the PMCA, facility retailers, service
providers and an environmental consultant. Throughout the presentation, participants
provided questions and input concerning their specific interests in the changes.

For environmental rule(s) and regulation(s) describe the costs that would likely accrue
if the proposed rule(s) and regulation(s) are not adopted, as well as the persons would
bear the costs and would be affected by the failure to adopt the rule(s) and
regulation(s).

The option to not adopt these regulations is not a viable choice as these state regulations are
sourced from federally mandated regulations (40 C.F.R. 280).
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