RECEIVED

JAN 2 6 2022

SCOTT SCHWAB

SECRETARY OF STATE State of Kansas

Department of Health and Environment
Notice of Hearing on Proposed Administrative Regulations

The Kansas Department of Health and Environment (KDHE), Division of Public Health,
Bureau of Community Health Systems, will conduct a public hearing at 10:00 a.m. Thursday,
April 21, 2022, to receive public comment regarding the adoption of proposed amended
regulations 28-51-100, 28-51-101, 28-51-103, 28-51-104, 28-51-105, 28-51-106, 28-51-107, 28-
51-109, 28-51-110, 28-51-111, 28-51-112, and 28-51-113; the adoption of proposed new
regulations 28-51-1 17 and 28-51-118; and the revocation of 28-51-102, all regarding KDHE
article 51 home health agency licensure.

Due to recent public health concerns, only remote public participation is available. To
participate in the teleconference hearing, call 1-866-620-7326 and enter conference code
8141969688#. During the teleconference public hearing, all interested individuals will be given
a reasonable opportunity to present their comment orally on the proposed regulations. It is
requested that each individual giving oral comment provide a written copy of the comment for
the record prior to the hearing by email or postal mail to the email or postal mailing address
listed in this notice or by fax to the fax number also listed in this notice. In order to give each
individual an opportunity to present their comment, it may be necessary for the hearing officer to
request that each presenter limit an oral presentation of comment to an appropriate time frame.

The time period between the publication of this notice and the scheduled hearing
constitutes a 60-day public comment period for the purpose of receiving written public comment
on the proposed regulations. Individuals are encouraged to participate in the public hearing by
submitting written comment prior to 5:00 p.m. on the day of the hearing. Submit written

comment, including a written copy of oral comment, to Marilyn St. Peter, RN, Health Care



Facilities Program Acute and Continuing Care, Bureau of Community Health Systems, Kansas
Department of Health and Environment, Curtis State Office Bldg., 1000 SW Jackson, Suite 330,

Topeka, KS 66612, by email to Marilyn.St.Peter@ks.gov, or by fax to 785-559-4259.

A summary of the proposed regulations and estimated economic impact follows:
Summary of Regulations:

K.A.R. 28-51-100. Definitions. Updates existing definitions, adds definitions of terms
used in these regulations, and deletes defined terms that are no longer used.

K.A.R. 28-51-101. Licensing procedure. Specifies the licensing procedures for initial
applications and renewals, sets the fees for each type of home health agency license and the fees
to renew each type of license. Also specifies the notifications to be provided to the state agency
for changes in the operation of a home health agency.

K.A.R. 28-51-102. Revoked. Was license fees. Fees for initial licenses and renewals are
now included in K.A.R. 28-51-101.

K.A.R. 28-51-103. Organization and administration. Updates the requirements for
operation of the home health agency, qualifications of administrators and other personnel,
training required for personnel and the records required to be kept by each home health agency
related to personnel.

K.A.R. 28-51-104. Home health services, HCBS, and supportive care services.
Updates the requirements for the provision of services for each type of home health agency.
Includes the records required to be kept by each home agency for services provided.

K.A.R. 28-51-105. Nursing services. Specifies the requirements that shall be met when a

home health agency provides nursing services.
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K.A.R. 28-51-106. Therapy services. Specifies the requirements that shall be met when a
home health agency provides therapy services, including physical therapy, occupational therapy,
speech therapy, and respiratory therapy.

K.A.R. 28-51-107. Social services. Updates language for the requirements that shall be
met when a home health agency provides social services.

K.A.R. 28-51-109. Nutritional and dietary consultation. Updates language for the
requirements that shall be met when a home health agency provides nutritional and dietary
consultation services.

K.A.R. 28-51-110. Clinical records and client records. Specifies the requirements for
each type of home health agency related to records of patients and clients.

K.A.R. 28-51-111. Patients’ and clients’ bill of rights. Updates the rights of patients to
include the rights of clients.

K.A.R. 28-51-112. Home health aide training; state test. Updates when personnel are
required to meet training requirements specified in these regulations and refers to the state test
required for home health aides.

K.A.R. 28-51-113. Home health aide qualifications. Revises the language requiring
home health aides to complete training courses and updates the documents adopted by reference
for administering courses to home health aides.

K.A.R. 28-51-117. Supportive care services. A new regulation that specifies the
requirements for providing supportive care services, the qualifications of the personnel providing
supportive care services, and the policies and procedures required to be followed for various types

of services that may be provided, including limitations of the services that may be provided.
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K.A.R. 28-51-118. HCBS. A new regulation that specifies the requirements for providing
home and community-based services and the qualifications and training of the personnel providing
these services.

Economic Impact:

Cost to the agency: The proposed regulations will result in minimal costs to KDHE that
can be absorbed in the ongoing KDHE budget.

Cost to the public and regulated community: Based on new home health licenses for
supportive care services, new skilled home health and/or HCBS agencies and the slight increase
in fees added together, the overall total cost to all licensees throughout the state is estimated to be
between $14,500.00 and $22,500.00 annually. The increase in fees will reflect the time involved
in reviewing applications and partially covering the cost of the survey process.

Cost to other governmental agencies or units: The proposed regulations will not result in
increased costs to other governmental agencies or units.

A detailed economic impact is provided in the economic impact statement that is available
from the designated KDHE contact person or at the KDHE Health Facilities Program website, as
listed below.

Complete copies of the proposed regulations and the corresponding economic impact
statement may be obtained from the KDHE Health Facilities Program website, at

https://www.kdhe.ks.gov/449/Health-Facilities-Program or by contacting Marilyn St. Peter at

Marilyn.St.Peter@ks.gov, phone 785-506-7860, or fax 785-559-4259. Questions pertaining to

the proposed regulations should be directed to Marilyn St. Peter at the contact information above.
Any individual with a disability may request accommodation in order to participate in the

public hearing and may request the proposed regulations and the economic impact statement in
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an accessible format. Requests for accommodation to participate in the hearing should be made
at least five working days in advance of the hearing by contacting Marilyn St. Peter.

Janet Stanek
Acting Secretary




28-51-100. Definitions. In addition to the terms defined in K.S.A. 65-5101 and amendments

thereto, each of the following terms, as used in this article of the department’s regulations, shall

have the meaning specified in this regulation:

(a) “Administrator” means either-a-person-whe-hastraining-and-experience-in-health

health-eare;-oraqualified-health-professional an individual who is appointed by the governing

body and is directly responsible for the management and day-to-day operations of a home health

agency.
(b)(1) “Admission note” means a dated netation-thatis-written-by-a-professionalmember

ofthe-health-team document after the initial assessment of a client or patient and that is used to

develop the plan of care for the client or patient and that deeuments specifies the following:

(A) The relevant diagnoses;

(B) the client’s or patient’s health history;

(C) environmental, safety, and social factors of the client’s or patient’s home;
(D) the client’s or patient’s nutritional requirements, médications, and treatments;

(E) the client’s or patient’s functional status and abilities; and

(F) the client’s or patient’s physical and mental levels of functioning.

(2) (A) For home health services, the admission note shall be completed bV. a registered

nurse or physical therapist.

(B) For supportive care services, the admission note shall be completed by a manager.

(3) For HCBS through the home- and community-based services (HCBS) waiver

program, the admission note shall be completed by a registered nurse or physical therapist.
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DIVISION OF THE BUDGET

miles-ofthe-parent-ageney- “After-hours” means the times, including weekends, holidays, and

evenings, when the parent office is closed or no staff members are present.

(d) “Alternate administrator” means an individual appointed by the governing body or

administrator who is responsible for the management and day-to-day operations of the home

health agency in the absence of the administrator.

(e) “Attendant care services” has the meaning specified in K.S.A. 65-6201, and

amendments thereto.

(D) “Attendant care worker” means an emplovee of a home health agency who provides

attendant care services.

) (g) “Bylaws” and “operating agreement” means mean a set of rules adopted-by-a

ion governing a home health agency’s

operation that is adopted by a licensee. Bylaws or operating agreements establish the structure of

the governing body and the home health agency and specify how business at the home health

agency shall be conducted.

(h) “Change of ownership” means the sale or transfer of a home health agency, including

any sale or transfer of 50 percent or more of the stock of a corporation.
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K.AR. 28-51-100, page 3

(1) “Client” means an individual receiving only supportive care services from a home

health agency.

(4) “Client record” means documentation including all of the following, for each client:

(1) An admission note:

(2) the plan of care:

(3) any progress notes:

(4) any record of communication concerning the client’s status:

(5) any supportive care services provided to the client; and

(6) the discharge summary report.

(k) “Clinical manager” and “director of nursing” mean the individual responsible

for the nursing services provided by a home health agency that provides home health services. If

the administrator or alternate administrator is not a physician or registered nurse, the licensee

shall employ, as the clinical manager or director of nursing, a registered nurse licensed in

Kansas who has at least two years of nursing experience.

(1) “Clinical nurse specialist” means an individual licensed by the state board of nursing

as an advanced practice registered nurse in the role of clinical nurse specialist,

{e) (m) “Clinical record” m

eriteria means documentation including all the following, for each patient:

(1P
admission note;
(2) indieate the patient’sstatus-and response-to-treatment plan of care;
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Q)

any record of communication concerning the patient’s status or treatment; and

(5) the discharge summary report.

(n) “Department” means department of health and environment.

€ (0) “Dietitian” means a-persen an individual who is licensed by the Kansas-department

ofhealth-and-environmentas-a-dietitian KDADS. A nutritionist shall not be utilized in place of a

dietitian.
£ (p)(1) “Direct supervision” means that-the-supervisor-is-on-the-facility premises-and-is

upervision that

includes the following:

(A) Periodically providing supervision of each staff member while the staff mem;ber is

providing home health services, HCBS, or supportive care services and obtaining feedback from

clients or patients regarding the home health services, HCBS. or supportive care services

provided by the staff member:; and

(B) directly overseeing activities as they occur and providing constant direction,

feedback, guidance, and assistance.

(2) Each individual providing direct supervision shall be on-call and shall be accessible

for one-on-one consultation, training and instruction, and assistance, as needed.

) (q) “Discharge summary report” means a eoneise-statement;signed-by-a-gualified
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haree concise written

statement that meets one of the following conditions:

(1) For home health services and HCBS, the discharge summary report is sighed by a

qualified health professional and reflects the patient’s treatment and response in accordance with

the patient’s plan of care and the final disposition of the patient at the time of discharge from the

home health agency.

(2) For supportive care services, the discharge summary report is signed by a manager

and reflects the treatment and response of the client in accordance with the client’s plan of care

and the final disposition of the client at the time of discharge.

(1) “Governing body” means the individual or individuals who comprise the legal

administrative structure of a home health agency and direct how business shall be conducted.

(s) “HCBS” has the meaning specified in K.A.R. 129-6-34.

& (1) “Home health aide trainee” means an individual who meets either of the following
conditions:

(1) The individual has completed a 90-hour nurse aide course preseribed-in as specified in
K.AR. 28-39-165.

(2) The individual’s training has been endorsed as specified in K.A.R. 28-51-115.

(u) “In-operation,” when used to describe the status of a home health agency, means that
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K.AR. 28-51-100, page 6

the home health agency has provided home health services, HCBS, or suppottive care services to

at least five patients or clients in the past 12-month period and to at least one patient or client in

the latest three-month period.

(v) “Inspection” means either an investigation in response to a complaint or an on-site

survey of a home health agency by the department.

(w) “KDADS?” means Kansas department for aging and disability services.

g9 (x) “Licensed nursing experience” means experience employment as a registered

nurse or licensed practical nurse.

(v) “Licensed practical nurse” means an individual who is licensed by the state board of

nursing as a licensed practical nurse.

(z) “Licensee” means a person who has been issued a license by the department to

operate a home health agency.

(aa) “Manager” means an individual who is emploved by a home health agency that

provides supportive care services and who meets the following requirements:

(1) Provides supervision and is available to supportive care workers for consultation at

all times that supportive care services are provided; and

(2) has at least one year of experience providing home health services, HCBS, or

supportive care services.

(bb) “Medication administration”” means the provision of assistance to a patient in the

ingestion, application, or inhalation of a medication according to the directions of either of the
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K.A.R. 28-51-100, page 7

following:

(1) The attending physician, nurse practitioner, or clinical nurse specialist; or

(2) an individual who is licensed by the state board of healing arts as a physician’s

assistant and is authorized to provide assistance to a patient without direction or supervision in

the scope of the individual’s license.

(ce) “Nurse practitioner” means an individual licensed by the state board of nursing as an

advanced practice registered nurse in the role of nurse practitioner.

€m) (dd) “Occupational therapist” means a-persen an individual who is licensed with by
the Kansas state board of healing arts as an occupational therapist.

) (ee) “Occupational therapy assistant” means a-persen an individual who is licensed
with by the Kansas state board of healing arts as an occupational thera]é)y assistant.

(fD) “Office hours” means the times of the day and days of the week that a parent office

is open and staffed to serve the public.

(gg) “On-call” means being available for consultation to the staff whenever home health

services, HCBS, or supportive care services are provided.

e} (hh) “Parent heme health-ageney office” means a-home health-apeney-that-develops

k the main location or

site from which a home health agency operates. Each parent office shall have a local street

address with a local telephone number and shall be continuously staffed during posted and

advertised office hours. The office hours shall be conspicuously posted for public view. No post

office box shall be used as the location of a parent office.
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K.AR.28-51-100, page 8

(i1) “Patient” means an individual receiving home health services or HCBS from a home

health agency.

(i1) “Person” means an individual, association, partnership, corporation, government,

government subdivision, or other entity.

(kk) “Personal care” means attendant care services, as defined in K.S.A. 65-6201 and

amendments thereto, provided to an individual to enable the individual to reside in that

individual’s home.

) (1) “Physical therapist” means a-persen an individual who is licensed with hy the
Kansas state board of healing arts as a physical therapist.

{e) (mm) “Physical therapist assistant” means a-persen an individual who is certified by
the Kansas state board of healiﬁg arts as a physical therapist assistant.

) (nn) “Physician” means a-persenlicensed-inicansas-or-an-adjoining state-to-practice

medicine-and-surgery an individual licensed to practice medicine and surgery by the state board

of healing arts or by an adjoining state under the interstate medical licensure compact (IML.C).

(00) “Physiciah assistant” means an individual licensed by the state board of healing arts

as a physician assistant. 4

£s) (pp) “Plan of care” means a plan written document developed and used by a home

health agency specifyving the needs of each prospective client or patient to assist the licensee

in determining which home health services, supportive care services, or HCBS will be provided

to the prospective client or patient.

(1) For home health services, a registered nurse or physical therapist shall develop each
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K.AR. 28-51-100, page 9
plan of care based on the patient’s diagnosis and the assessment of the patient’s immediate and

long-range needs and resources. The plan of care is shall be established in consultation with the

home-health-servicesteam other qualified health professionals, as needed. If the plan of care
includes proeedures-and home health services that, according to professional practice acts,
require a physician’s authorization, the plan of care shall be signed by a physician and shall be

renewed every 62 60 days.

(2) For supportive care services, the plan of care shall be developed by a manager and

shall be based on each client’s status and the assessment of the client’s immediate and long-

range needs and resources.

(3) For HCBS, the plan of care shall be developed as specified by the HCBS waiver

program requirements. The licensee shall reassess each patient’s plan of care at least every 60

days to determine whether the HCBS are still adequate.

(aa) “Plan of correction” means a written document developed by a licensee and

submitted to the department to address noncompliance found during an inspection.

&) (xr)(1) “Progress note” means a dated, written notation documenting a visit provided

by a staff member of the home health services-team summarizing agency that summarizes the

facts about the a client’s or patient’s eare-and treatment, response duringa-given-period-of time,

and functional status during that visit. Each progress note shall include the following:

(A) The name of the individual who provided the treatment;

(B) the date and time when the treatment was provided;

(C) the treatment that was received by the client or patient;
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K.AR. 28-51-100, page 10

(D) the client’s or patient’s response: and

(E) the date when the next visit will occur and the treatment that will be provided.

(2) Bach progress note shall be clear and specific and shall indicate the client’s or

patient’s functional status and abilities compared to other visits. The client or patient shall sign

the progress note to confirm receipt of the treatment.

€ (ss) “Qualified health professional” means a physician, a registered nurse, a physical
therapist, an occupational therapist, a respiratory therapist, a speech therapist, a dietitian, or a
social worker.

&9 (tt) “Registered nurse” means a-persen an individual who is licensed by the Kansas

state board of nursing as a registered professional nurse or an individual who has a multistate

license as a registered nurse as specified in K.S.A. 65-1166, and amendments thereto. A

registered nurse shall be responsible for the direction, oversight, and management of the nursing

staff, including licensed practical nurses and home health aides.

&) (uu) “Respiratory therapist” means a-persen an individual who is licensed by the
Kansas state board of healing arts as a respiratory therapist.

(vv) “Service area” means a geographic region within a 200-mile radius of a home health

agency’s parent office in which the home health agency is allowed to provide home health

services, HCBS, or suppotrtive care services to clients or patients.

(ww) “Set up” means to arrange medication for later medication administration according

to instructions from a pharmacy, the individual prescribing the medication, or a licensed nurse.

(xx) “Significant health event” means any occurrence that affects the ability of an
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K.AR. 28-51-100, page 11

emplovee to perform the emplovee’s job duties.

&) (vy) “Simulated laboratory” means an enclosed area that is in a school, adult care

home, or other facility and that is similar to a home setting for training purposes. In a simulated

laboratory, home health aide trainees practice and demonstrate basic home health aide skills

while an instructor observes and evaluates the home health aide trainees.

(zz)(1) “Skilled care services” means a type of home health services. This term shall

include the following:

(A) Wound care;

(B) the use of medical supplies, including drugs and biologicals prescribed by a

physician;

(C) in-home transfusions; and

(D) home health services provided by any qualified health professional.

(2) This term shall not include the delivery of either durable medical equipment or

medical supplies.

&) (aaa) “Social worker” means a-person an individual who is licensed by the Xansas

behavioral sciences regulatory board as a social worker.

{z) (bbb) “Speech therapist” means a-persor an individual who is licensed by the Kansas
department-of health-and environment KDADS as a speech-language pathologist.

{bb) (cee) “Supervision” means the authoritative procedural guidance that is given by-a
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K.AR. 28-51-100, page 12

the-act-of accomplishing the-function-oraetivity to a staff member.

(ddd) “Telehealth” means the use of information and communication technology while a

patient is at one site and a qualified health professional is at another site so that clinical

parameters and other clinical data can be sent to qualified health professionals overseeing the

health care provided to the patient. This term is also known as “telemedicine,” “telemonitoring,”

or “remote monitoring.”

(eee) “Total unique patient and client count” means the number of separately identifiable

patients and clients that a home health agency served in a licensure year. Each home health

agency that did not operate in the previous year shall estimate the number of separately

identifiable patients and clients that will be served in the one-vear period following the date the

application for a license is submitted. The total unique patient and client count shall not

duplicate any patient or client who was provided home health services, HCBS, or supportive care

services on separate occasions. (Authorized by and implementing K.S.A. 65-5109; effective, T-

86-23, July 1, 1985; amended May 1, 1987; amended Feb. 28, 1994; amended Dec. 29, 2003;

amended Oct. 27, 2006; amended P- )
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28-51-101. Licensing procedure. (2) Initial license application and fees.

= PErson applying for an

initial home health agency license shall submit the following to the department:

(A) A completed application on forms provided by the department;

(B) one of following nonrefundable fees based on the total unique patient and client

count:

(1) $500.00 for each person that indicates on the application that the person intends to

provide home health services or HCBS with a total unique patient and client count of less than

100;

(i1) $750.00 for each person that indicates on the application that the person intends to

provide home health services or HCBS with a total unique patient and client count of 100 or

more;

(iii) $250.00 for each person that indicates on the application that the person intends to

provide only supportive care services with a total unique patient and client count of less than

100; or

(iv) $500.00 for each person that indicates on the application that the person intends to

provide only supportive care services with a total unigue patient and client count of 100 or more:

and

(C) a copy of the policies and procedures applicable to the home health agency as

required by K.A.R. 28-51-103, 28-51-104, 28-51-117, and 28-51-118.
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K.AR. 28-51-101, page 2

(2) No person shall provide home health services, HCBS, or supportive care services

before the person is issued a license.

(b) Annual repett license renewal application and fees. Each licensed-ageneyshall-file-an

licensee renewing a license shall file the following at least 30 days before the expiration of the

license:

(1) A completed renewal application on forms provided by the department: and

(2) one of the following fees based on the total unique patient and client count:

(A) $350.00 for each licensee that submits a renewal application for a license to provide

home health services or HCBS and that indicates on the renewal application that the licensee had

a total unique patient and client count of less than 100;

(B) $600.00 for each licensee that submits a renewal application for a license to provide

home health services or HCBS and that indicates on the renewal application that the licensee had

a total unigue patient and client count of 100 or more:

(C) $100.00 for each licensee that submits a renewal application for a license to provide

only supportive care services and that indicates on the renewal application that the licensee had a

total unique patient and client count of less than 100; or

(D) $350.00 for each licensee that submits a renewal application for a license to provide

only supportive care services and that indicates on the renewal application that the licensee had a

total unique patient and client count of 100 or more.

(c) License issuance or renewal. A license shall be issued or renewed if the following
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K.AR. 28-51-101, page 3

requirements are met:

(1) The applicant shall be in substantial compliance with this article of the department’s

regulations.

(2) The applicant shall submit an acceptable plan of correction for any deficiencies cited

during an inspection.

(d) Terms of license.

(1) Each license shall remain in effect for one year unless suspended or revoked by the

department.
(2) Each home health agency shall offer only the home health services, HCBS, or

supportive care services specified on the home health agency’s initial application or renewal

application.

(e) Change of administrator or alternate administrator. Each licensee shall notify the

licensing-ageney department, in writing, within five days following the effective date of a change

of administrator or alternate administrator. The notification shall include the name, address, and

qualifications of the new administrator or alternate administrator.

{d) (f) New-serviees Notifications. Each licensee shall notify the leensing-ageney

ns department before

establishing a new location of the parent office and before changing the home health agency’s

telephone number.

€e) (g) Change of address or name. Each licensee shall notify the licensingageney

department, in writing, within five days following the change of address or name of the home
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K.AR. 28-51-101, page 4
health agency. The home health agency shall forward the previously issued license eertifieate to
the licensingageney department with a request for an amended license eertifieate reflecting the
new address or new name.

£B (h) Change of ownership. Each home-health-ageney licensee involved in a change of

ownership shall comply with the provisions of K.S.A. 65-5104¢e), and amendments thereto.

Each new owner of a home health agency shall file an application for a license with the

department upon the effective date of the sale, transfer, or change in corporate status. Any new

owner may request a temporary operating permit to allow continued operations of the home

health agency for a limited period while the owner is applying for a license.

(i) Inspections. The administrator or alternate administrator shall provide all clinical

records or client records and all administrative records, including all complaints, meeting

minutes, quality assurance, and annual program review documents, to the department surveyor

within 30 minutes of a request from the surveyor. The time for producing the documents may be

extended at the secretary’s discretion. The licensee shall provide accurate and truthful

information to the department during inspections.

(i) Staffing. Ifhome health services are provided during after-hours, each licensee shall
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K.AR. 28-51-101, page 5

establish a policy for staff coverage during after-hours, holidays, and weekends, including a

schedule for staff that are on-call.

(k) Closure.

(1) Each licensee shall notify the department in writing at least 30 days before the

permanent closure of the home health agency. The notice shall include the reason for the closure,

the date the home health agency is closing, the location of active and inactive patient or client

records, and the name and address of the custodian of the records,

(2) _If the home health agency closes, the licensee shall make provision for the retention

of clinical records or client records.

(3) If the home health agency closes with current patients or clients, the licensee shall

notify each patient or client, and any guardian of the patient or client, within 30 days before the

closure and develop an effective discharge or transfer plan in coordination with the needs

outlined in the patient’s or client’s plan of care. The licensee shall transfer a copy of the client

record or clinical record with the client or patient to the receiving home health agency to ensure

continuity of home health services, HCBS, or supportive care services to the client or patient.

(4) The licensee shall mail the license to the department at the end of the day that home

health services, HCBS, or supportive care services are discontinued.

(5) A licensee shall not operate the home health agency after the closing date provided to

the department.

() In-operation status. Fach licensee shall maintain in-operation status to be eligible for

license renewal.
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K.AR. 28-51-101, page 6

(m) Service area. Fach licensee shall provide home health services, HCBS, or

supportive care services only to patients or clients in the service area of the home health agency.

(n) Service area exceptions.

(1) Any licensee that provides home health services may request an exception to the

licensee’s service area restriction by applying for an exception on forms provided by the

department, which shall include the following:

(A) A statement from the licensee that there is a need for a specific home health service

in an area outside the licensee’s service area; and

(B) a statement from the licensee that the geographic area where the specific home health

service is to be provided is not served by another home health agency that provides the specific

home health service.

(2) If an exception is granted, the exception shall be effective for one year. (Authorized

65-5105, and 65-5106; effective, T-

by K.S.A. 65-5109; implementing K.S.A. 65-5103, 65-5104,

86-23, July 1, 1985; effective May 1, 1986; amended Feb. 28, 1994; amended
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28-51-102. (Authorized by K.S.A. 65-5109; implementing K.S.A. 65-5103; effective, T-86-23,

)

July 1, 1985; effective May 1, 1986; amended Feb. 28, 1994; revoked P-
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28-51-103. Organization and administration. (a) Governing body. Each home health agency

shall have a governing body era-elearly-defined-body having legal authority to operate the home

health agency. The governing body shall meet the following requirements:

(1) Have bylaws er-theirequivalent or an operating agreement, which shall be renewed

annually;

(2) employ a qualified administrator as-defined-inKAR28-51-100¢a) and alternate
administrator;

(3) adopt, revise, and approve policies and procedures for the operation and
administration of the home health agency as needed;

(4) provide the name and address of each officer, director, and owner of the home health

agency to the licensing-ageney department;

(5) disclose each corporate ownership interests interest of 18 five percent or more to the

licensingagenecy department; and

(6) disclose past home health agency ownership or management, including the name of

the home health agency, its location, and current status, to the licensing-ageney department.

(1) Each administrator shall have at least the following responsibilities:
5 (A) Organize and direct the home health agency’s ongoing functions;

) (B) act as a liaison between the governing body and staff;
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K.AR. 28-51-103, page 2

) (C) employ qualified personnel in accordance with job descriptions;

) (D) provide written personnel policies and procedures and job descriptions that are

made available to all employees;

€y (E) maintain appropriate personnel records, administrative records, and all policies
and procedures of the home health agency;

€6 (F) provide orientation for new staff, regularly scheduled inserviee in-service
education programs, and opportunities for continuing education of the staff;

€h (G) ensure the completion, maintenance, and submission of saeh reports and records

as required by the seeretary-ofhealth-and-envirenment department; and

£8) (H) ensure that each patient or client admitted to the home health agency receives, in

writing, the patient’s patients’ and clients’ bill of rights listed-at specified in K.A.R. 28-51-111.

(2) The administrator shall reside within the service area.

(3) For each home health agency that provides home health services or HCBS, the

administrator shall meet the following requirements:

(A) Be at least 21 years of age:

(B) have a baccalaureate degree; and

(C) meet one of the following requirements:

(i) Have at least one year of experience as an administrator:

(ii) be a physician:

(ii1) be a registered nurse: or

(iv) be a qualified health professional, other than a physician or a registered nurse,
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K.AR. 28-51-103, page 3

currently licensed in Kansas who has at least two vears of experience in direct health care

delivery and at least one year of supervisory experience in health care.

(4) For each home health agency providing only supportive care services, the

administrator shall meet the following requirements:

(A) Be at least 21 vears of age:

(B) have at least one vear of experience as an employee of a home health agency or in a

related health care service: and

(C) have one of the following:

(i) A baccalaureate degree:

(i1) an associate’s degree; or

(ii1) a certificate from a home health administrator course approved by the department.

(c) Alternate administrator. The alternate administrator shall meet all the requirements of

an administrator. An alternate administrator shall be available at any time the administrator is

not available and be responsible for all duties of the administrator in the administrator’s absence.

(d) Personnel records. Current personnel records shall be maintained for each employee.
The personnel records for an each employee shall include the following:
(1) The title of that the employee’s position and-a-deseription-of the-duties-and-funections
 red fo 4l tion:

(2) the a signed and dated job description that includes the qualifications for the position;

(3) evidence of licensure or certification if required. Each degree shall be supported by

official transcripts. Licensure or certification within Kansas or authorization to practice in
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K.A.R. 28-51-103, page 4

Kansas for any qualified health professional, certified nurse aide, home health aide, licensed

practical nurse, occupational therapy assistant, or physical therapy assistant shall be provided

upon request;

(4) performance evaluations made within six months of employment and annually

thereafter;

(5) documentation of reference checks and-a-persenal-interview prior-to-employment for

each emplovee before employment; and

given-in-accordance-with-agency-polieies: a health record, including the following:
(A) A self-reported health history;

(B) a current health assessment performed by a physician, nurse practitioner, clinical

nurse specialist, physician assistant, or registered nurse certifying that the employee is physically

able to perform job functions as listed in the employee’s job description before working with

clients or patients; and

(C) a current two-step tuberculosis skin test following the U.S. centers for disease control

and prevention testing guidelines for healthcare workers taken before working with clients or

patients;

(7) a subsequent periodic health assessment performed by a physician, nurse practitioner,

clinical nurse specialist, physician assistant, or registered nurse in accordance with home health

_ agency policies and procedures and a subsequent health assessment at least every two years or
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K.AR. 28-51-103, page 5

following a significant health event:

(8) a copy of the eligibility determination request submitted to the department for aging

and disability services regarding adult and juvenile convictions and adjudications pursuant to

K.S.A. 65-5117, and amendments thereto: and

(9) results of the state and national criminal history record check pursuant to K.S.A. 65-

5117, and amendments thereto, and the findings of any state or national registry, as defined in

regulations adopted by the secretary of the department for aging and disability services.

(e) Provisional employment. Any home health agency may hire an applicant for

provisional employment on a one-time basis for 60 calendar days pending the results from the

department for aging and disability services regarding adult and juvenile convictions and

adjudications. Each applicant provisionally hired by a home health agency shall be supervised

by an employee who has completed all training required by federal regulations, department

regulations, and the home health agency’s policies and procedures.

£&) (f) Personnel under hourly or per visit contracts. There shall be a written contract

between the home health agency and petsennel any individuals or businesses who contract with

the home health agency under hourly or per visit arrangements. The contract shall include the

following provisions:

(1) A statement that patients are-aceepted-foreare-only or clients will be provided home

health services, HCBS, and supportive care services by the primary home health agency;

(2) a description of the home health services, HCBS, and supportive care services to be

provided by each individual or business;
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K.AR. 28-51-103, page 6

(3) a statement that each empleyee individual or business shall conform to all applicable

agency policies and procedures, including those related to qualifications;

(4) a statement that the-employee each individual or business shall be responsible for

participating in the development of plans of care;

(5) a description of the manner in which home health services, HCBS, and supportive

care services will provided by each individual or business shall be controlled, coordinated, and

evaluated by the primary home health agency;
(6) the procedures for submitting elinical-and progress notes, scheduling patient care, and
conducting periodic patient evaluations; and

(7) the procedures for determining charges and reimbursement to each individual or

business.

€e} (g) Abuse, neglect, or exploitation. Each-employee-of the-agency shall beresponsible

Each home health agency shall meet the following requirements:

(1) Provide in-service training recognizing the signs and symptoms of abuse, neglect, or

exploitation to home health apency employees and contracted personnel at the time of hire or

contract and annually thereafter and document all training provided in each personnel file:

(2) develop written policies and procedures that include the reporting process for

reporting abuse, neglect, and exploitation; and

(3) immediately report if there is reasonable cause to believe that a patient or client is
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K.AR. 28-51-103, page 7

being or has been abused, neglected, or exploited or is in need of protective services in

accordance with home health agency policies and procedures pursuant to K.S.A. 39-1431, and

amendments thereto. (Authorized by K.S.A. 65-5109; implementing K.S.A. 65-5104;

effective, T-86-23, July 1, 1985; effective May 1, 1986, amended Feb. 28, 1994; amended
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28-51-104. Home health services, HCBS, and supportive care services. (a) General-provisions:

Each home health agency shall aeeept provide home health services, HCBS, and supportive care

services to a patient or client only when the home health agency reasonably expects that the

patient’s medical, rehabilitation, and social needs or the client’s needs can be met adequately by

the home health agency in the patient’s or client’s place of residence.

(b) Provisien-ofserviees:

nursing-or-home health-aide-services-are-provided Each home health agency shall be limited to

the home health services, HCBS, and supportive care services specified by the home health

agency’s initial application or renewal application.
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be-made-at-leastevery-60-days: Each licensee issued a license that indicated on the licensee’s

initial application or renewal application that the licensee intends to provide home health

services shall provide the following for each patient;

(A) An order from the patient’s physician, nurse practitioner, clinical nurse specialist, or

physician assistant:

(B) an assessment of the patient by a registered nurse or physical therapist if only

physical therapy will be provided:

(C) a plan of care for the patient developed by the registered nurse or physical therapist

based upon the patient’s needs:

(D) training of appropriate staff to deliver the plan of care in accordance with the home

health agency regulations in this article of the department’s regulations:

(E) written policies and procedures regarding the provision of skilled care services and, if

offered, separate written policies for supportive care services or HCBS;

(F) a written plan of care for each patient that is reviewed at least every 60 days by a

registered nurse or physical therapist as required by the home health agency regulations in this

article of the department’s regulations;

(G) a clinical record for each patient that includes progress notes for the patient;
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K.AR. 28-51-104, page 3

(1D a policy indicating who can administer medications:

(D) policies and procedures indicating that all personnel providing services to the same

patient shall maintain communication with the registered nurse or physical therapist emploved by

the home health agency to ensure that all home health services support the plan of care;

(]) a registered nurse, who shall be available or on-call to the staff to serve patients

during all hours that home health services are provided:

(K) a visit by a physician, a registered nurse, or a qualified health professional to each

patient’s home every two weeks to supervise home health services if nursing or therapy services,

or both, are being provided to the patient. This visit may be made less often if only personal care

is provided to a patient and documented in the clinical record. If only personal care is provided, a

supervisory visit shall be made at least every 60 days; and

(L) written instructions for the home health services to be provided to each patient

prepared by a qualified health professional.

(2) Each licensee issued a license that indicated on the licensee’s initial application or

renewal application that the licensee intends to provide HCBS shall provide the following for

each patient:
(A) The plan of care:

(B) training of appropriate staff to deliver the plan of care in accordance with HCBS

guidelines and home health agency regulations in this article of the department’s regulations;

(C) written policies and procedures regarding the provision of HCBS and, if offered,

separate written policies and procedures for supportive care services:
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K.AR. 28-51-104, page 4

(D) documentation of the HCBS provided to the patient, which shall become part of the

clinical record:

(E) policies and procedures indicating who can provide medication administration;

(F) policies and procedures indicating that all personnel providing HCBS to the same

patient shall maintain communication to ensure that all HCBS support the plan of care;

(G) a registered nurse, who shall be available or on-call to the staff to serve patients

during all hours that personal care is provided:; and

(H) a physician, registered nurse, or other qualified health professional, who shall visit

the patient’s home every 60 days if personal care is provided.

(3) Each licensee issued a license that indicated on the licensee’s initial application or

renewal application that the licensee intends to provide supportive care services shall provide the

following for each client:

(A) Written policies and procedures that indicate admission criteria for the client

consistent with supportive care services, as defined in K.S.A. 65-5101 and amendments thereto,

and the requirements of this regulation;

(B) written policies and procedures describing the appropriate scope of practice for the

supportive care worker consistent with supportive care services, as defined in K.S.A. 65-5101

and amendments thereto, and the requirements of this regulation:

(C) an assessment of the client by a manager used to develop a plan of care for the client

based upon the client’s needs:
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K.AR. 28-51-104, page 5

(D) training of managers and supportive care workers to deliver the plan of care in

accordance with the home health agency regulations in this article of the department’s

regulations, including competency in the following:

(1) Communication skills, with special focus on communicating with clients with hearing

deficits, dementia, or other special needs:

(i1) observation, reporting, and documentation of client status and documenting

supportive care services provided to the client;

(iii) basic infection control procedures:

(iv) basic elements of body functioning and changes in body function and when to report

changes in bodily functions to the manager;

{v) maintenance of a clean, safe, and healthy environment:

(vi) recognizing emergencies and knowledge of home health agency emergency

procedures:

(vii) recognizing physical, emotional, and developmental needs of the clients served by

the home health agency;

(viii) working with clients, including respect of the client and the client’s privacy and

property; and

(ix) appropriate and safe technigues in personal hygiene and grooming:

(E) written policies and procedures regarding the provision of supportive care services:

() aplan of care for the client, which shall be reviewed by the manager at least every 60

days;
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K.AR. 28-51-104, page 6

(G) progress notes for the client, which shall be kept as part of the client record:

(H) policies and procedures indicating that medications shall not be set up by supportive

care workers or allow supportive care workers to provide medication administration:

(D) policies and procedures indicating that all personnel providing supportive care

services to the same client shall maintain communication with the manager to ensure that all

supportive care services promote the plan of care;

(J) a manager, who shall be on-call to assist staff providing supportive care services for

clients: and

(K) a visit by the manager to each client every three months to provide supervision to

each supportive care worker.

(d) Each licensee shall maintain the following documents, which shall be available to a

department surveyor upon request:

(1) The documents maintained by each home health agency providing home health

services or HCBS shall include the following:

- (A) A clinical record for each patient: and

(B) personnel records for each employee that include all training received, qualifications,

performance evaluations, and evidence of a background check clearance.

(2) The documents maintained by each home health agency providing supportive care

services shall include the following:

(A) A client record for each client; and

(B) personnel records for each emplovee that include all training received, gualifications,
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K.AR.28-51-104, page 7

performance evaluations, and evidence of a backeround check clearance.

(e) Each licensee shall maintain a copy of each policy and the policies and procedures

required by this article of the department’s regulations. (Authorized by K.S.A. 65-5109;

implementing K.S.A. 65-5104; effective, T-86-23, July 1, 1985; effective May 1, 1986; amended

Feb. 28, 1994; amended P- )
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28-51-105. Nursing services. (a) Nursing-servieesshall-be-provided-underthe-supervision-ofa
registered-purse-and-in-accordance-with-a-plan-efeare- Hach licensee of a home health agency

that provides nursing services shall ensure the following:

(1) Supervision of nursing services by a registered nurse or clinical manager:

(2) an initial evaluation by a registered nurse of each patient within 48 hours of referral to

determine the immediate home health services needed by the patient;

(3) the reporting to a physician, nurse practitioner, clinical nurse specialist, or physician

assistant of any concerns or change in a patient’s status; and

(4) the updating of each patient’s plan of care by a registered nurse if there is a concern or

change in the patient’s status.

necessaryrevistons Each licensee issued a license that indicated on the licensee’s initial

application or renewal application that the licensee intends to provide home health services shall

provide nursing services in accordance with each patient’s plan of care with nursing services

ordered by a physician, nurse practitioner, clinical nurse specialist, or physician assistant.

(¢) Each clinical manager shall coordinate each patient’s plan of care and ensure that all

other home health agency personnel who are actively involved in the patient’s plan of care are

kept informed of the patient’s status.

(d) If drugs are being administered by a home health agency, the licensee shall have a

policy consistent with K.S.A. 65-1625 et seq., and amendments thereto, regarding how the drugs

will be administered, monitored, secured, and transported from the pharmacy to the patient.
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K.AR. 28-51-105, page 2

(e) A person that applies for a license to provide only supportive care services shall not

provide nursing services. (Authorized by K.S.A. 1984-Supp- 65-5109;-as-amended by1985-H.B-

2468; implementing K.S.A. 1984-Supp: 65-5104;as-amended-by 1985 HB--2468; effective, T-
86-23, July 1, 1985; effective May 1, 1986; amended P- 2
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DIVISION

28-51-106. Therapy services. (a) Therapy services offered direetly by a licensee’s employees or

under a contractual arrangement with the licensee shall be provided by the following:

(1) A physical therapist;

(2) a physical therapist assistant functioning unaer the supervision of a physical therapist;

(3) an occupational therapist;

(4) an occupational therapist therapy assistant functioning under the supervision of an
occupational therapist;

(5) a speech therapist; or

(6) a respiratory therapist.

(b) Fhe Each physical therapist, occupational therapist, speech therapist, or respiratory

therapist shall perform the following:

(1) Make an evaluation visit to each patient requiring therapy services; ;

(2) shall-regadarly reevaluate the each patient’s therapy needs on a monthly basis; ; and
(3) shall initiate the patient’s therapy plan of care and make any necessary revisions to

the plan of care.

(c) Any licensee that does not provide nursing services and provides only therapy

services 1o a patient may utilize a physical therapist, instead of a registered nurse, to conduct the

initial patient evaluation and establish and update the plan of care, If nursing services are added

after the plan of care is established, a registered nurse shall conduct a patient evaluation and

revise the plan of care before nursing services are provided. (Authorized by K.S.A. 1984-Supp-

65-5109-as-amended-by- 1985 H:B-2468; implementing K.S.A. 1984-Supp- 65-5104;as

e
|

APPROVED ¢ APPROVED APPROVED HECEIVED
AUG 17 200 v.
) AUG 1 9 2020 JUN'1 7 2021 | JAN 2 6 2022
F THE BUDGs SCOTT BCHW
¢ TDEPT of ADMINISTRATION ATTORNEY GENERAL | SEGRETARY OF sf\T?xTE




K.AR. 28-51-106, page 2

amended-by1985-H.B-2468; effective, T-86-23, July 1, 1985; effective May 1, 1986; amended

P- )
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28-51-107. Social services. (a) Social services offered by a licensee’s employees or under a

contractual arrangement with the licensee shall be given provided by a social worker according

to the patient’s plan of care.

(b) The social worker shall participate in the development of the patient’s plan of care.

(Authorized by K.S.A. 1984-Supp- 65-5109;-as-amended-by1985-HB-2468; implementing
K.S.A. 1984-Supp- 65-5104;-as-amended-by1985-HB-24638; effective, T-86-23, July 1, 1985;
effective May 1, 1986; amended P- 2
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28-51-109. Nutritional and dietary consultation. (a) Each licensee providing nutritional and

dietary consultation services offered direetly by the licensee’s employees or under a contractual

arrangement with the licensee shall be-given-in-aceordanece-with provide nutritional and dietary

consultation services according to the written plan of care.

(b) Hnutritional-services-are-provided;-a Each dietitian shall evaluate the nutritional

needs of each patient requiring sueh nutritional and dietary services and shall participate in

developing the plan of care for that patient. (Authorized by K.S.A. 1984-Supp- 65-51095as

amended-by1985-HB-2468; implementing K.S.A. 1984-Supp- 65-5104;-as-amended by1985

HB-2468; effective, T-86-23, July 1, 1985; effective May 1, 1986; amended

P- )
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28-51-110. Clinical records and client records. (a) General provisions. A clinical record or

client record containing pertinent past and current findings éhall be maintained in accordance
with accepted professional standards for each patient or client receiving home health services.

(b) Content of clinical record. Each patient’s clinical record shall contain at least the
following:

(1) The patient’s plan of care;

(2) the name of the patient’s physician, nurse practitioner, clinical nurse specialist, or
physician assistant;

(3) drug, dietary, treatment, and activity physician orders;

(4) signed and dated admission notes and clinical notes that are written the day the home
health service is rendered and incorporated at least weekly;

(5) eopiesof summaryreports-sent-to-the-physieian documentation of home health

services provided, date and time in and out, and a confirmation that home health services were

provided,;
(6) eopies-of progress-notesrand documentation that HCBS were performed according to

policies and guidelines for HCBS, if the home health agency provides HCBS:

(7) the-discharge-sammary a copy of all progress notes;

(8) the date of each on-site visit for supervision required by K.A-R. 28-51-118: and

(9) the discharge summary report.

(c) Content of client record. Each client record shall contain at least the following:

(1) The plan of care;

(2) the name of the client’s physician, nurse practitioner, clinical nurse specialist, or
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K.AR. 28-51-110, page 2

physician assistant;

(3) physician orders for drugs, diet, treatment, and activity;

(4) signed and dated admission notes:

(5) documentation of supportive care services provided, the date and time the provider of

supportive care services checked in and out, and a confirmation that supportive care services

were provided:

(6) a copy of progress notes:

(7) the date of each on-site visit for supervision required by K.A.R. 28-51-117; and

(8) the discharge summary report.

(d) Retention. Each clinical reeerds record and each client record shall be retained in a

retrievable form for at least five years after the date of the last discharge of the patient or client.
If the heme-health-ageney licensee discontinues operation, provision shall be made for retention
of records.

£ (e) Safeguard against loss or unauthorized use. Written policies and procedures shall

be developed regarding the use and removal of recerds documents from the patient record or

client record and the conditions for release of information. The patient’s, client’s, or guardian’s
written consent shall be required for release of information not required by law. (Authorized by

K.S.A. 65-5109; implementing K.S.A. 65-5104; effective, T-86-23, July 1, 1985; effective May

1, 1986; amended Feb. 28, 1994; amended P- )
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28-51-111. Patients’ and clients’ bill of rights. (a) The Each governing body shall establish a bill
of rights that sill shall be equally applicable to all patients and clients. At-a-minimum; The

following provisions shall be included in the patients’ and clients’ bill of rights: :

ta) (1) Eachpatient-shall-have The right to choose eare-providers health care

professionals and the right to communicate with those prewviders health care professionals: ;

{b) (2) Eachpatient-shall-have the right to participate in the planning of the patient’s or

client’s plan of care and the right to appropriate instruction and education regarding the plan of

cares |

{e) (3) Eachpatient shall-have the right to eare home health services, HCBS, and

supportive care services that is-given are provided without discrimination as to race, color, creed,

sex, or national origin: ;

. €D (4) Each-patientshall be-admitted-for-serviee the right to receive home health services,

HCBS, or supportive care services only if the ageney licensee has the ability to provide safe,

professional care at the level of intensity neededs ;

£ (5) Eachpatient shall have the right to reasonable continuity of care- ;

)
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&) (6) Each-patient-shall-have the right to be advised in advance of any change in the plan

of care before the change is made- ;

& (7) Each-patientshall have the right to confidentiality of all clinical records and client

records, communications, and personal informations- ;

o) (8) Each-patient-shall-have the right to review all health records pertaining to them the

patient or client unless #-is medically contraindicated in the clinical record or client record by the

physicians, nurse practitioner, clinical nurse specialist, or physician assistant;

S0

elsewhere- the right to be referred to another home health agency if the patient or client is denied

home health services, HCBS, or supportive care services for any reason;

{m) (10) Each-patient shall- have the right to voice grievances and suggest changes in

home health services, HCBS, and supportive care services or the staff providing the home health

services, HCBS, and supportive care services, without fear of reprisal or discrimination- ;

() (11) Each-patient-shall-have the right to be fully informed of home health agency

policies and charges for home health services, HCBS, and supportive care services, including

eligibility for, and the extent of payment from third-party reimbursement sources, priorto before
receiving care. Each patient and client shall be informed of the extent to which payment may

could be required from the patient or client: ;

(o) (12) Eachpatient-shall have the right to be free from verbal, physical, and

psychological abuse and to be treated with dignity- ;
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{p) (13) Eachpatient shall-have the right to have his-erher the patient’s or client’s

property treated with respects ;

{ep (14) Each-patient-shall-have the right to be advised in writing of the availability of the

leensing-ageney's department’s toll-free complaint telephone number: ; and

(15) the right to be free from the use of restraints in the home setting.

(b) Each governing body shall establish a bill of rights that shall be applicable to all

patients, in addition to the rights specified in subsection (a). The following provisions shall be

included in the patients’ bill of rights:

(1) The right to request information about the diagnosis, prognosis, and treatment,

including alternatives to treatment and risks involved, in terms that the patient and the patient’s

family can readily understand in order to give informed consent;

(2) the right to refuse home health services or HCBS and the right to be informed of the

possible health consequences of any refusal; and

(3) the right to be advised in advance of the home health services or HCBS that will be

provided and the frequency of visits proposed to be provided. (Authorized by K.S.A. 65-5109;

implementing K.S.A. 65-5104; effective, T-86-23, July 1, 1985; effective May 1, 1986; amended

Feb. 28, 1994; amended P- )
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28-51-112. Home health aide training program; state test. (&) Each individual employed or

contracted by a home health agency who is not licensed or registered to provide home health
services but who assists, under supervision, in the provision of home health services and-whe
provides-related health-eare to patients shall meet the training requirements specified in K.A.R.
28-51-113 through k-AR-28-51-116 28-51-115.

services-as-definedinKS-A-65-6201;-and amendments-thereto Upon completing the

requirements specified in K.A .R. 28-51-113 through 28-51-115, each home health aide shall be

required to pass a state test as specified in K.A.R. 28-51-116. (Authorized by K.S.A. 65-5109;

implementing K.S.A. 65-5115; effective, T-86-23, July 1, 1985; effective May 1, 1986; amended

Feb. 28, 1994; amended Oct. 27, 2006; amended P- )
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28-51-113. Home health aide trainingprogram qualifications. (a) Each home health aide
candidate shall be a Kansas-certified nurse aide in good standing on the public nurse aide
registry and complete a 20-hour home health aide course approved by the lieensing-ageney
department.

(b) Upon completing a home health aide course as specifu;d in subsection (a) efthis
regulation, each home health aide shall be required to pass a state test as specified in K.A.R. 28-
51-116.

(c) Each persen individual who completes the requirements specified in subsections (a)
and (b) of this-regulation shall be issued-a-home health-aide-certificate certified by the licensing
ageney department and shall be listed on the public nurse aide registry.

(d)(1) Each home health aide trainee shall be allowed to provide home health aide
services to elients patients of the home health agency under the supervision of a registered nurse.

(2) Each home health aide trainee who completes an approved 20-hour course shall be
issued-a-home-health-aide-certifieate certified by the licensingageney department, upon
completion of the requirements specified in subsections (a) and (b) efthisregulation, within 90
days from the beginning date of the initial course in order to continue employment providing
home health aide services. Home health aide trainee status shall be for one 90-day period only.

(3) Any Kansas-certified nurse aide who is eligible for employment and who is enrolled
in a 20-hour home health aide course may work for a home health agency as a home health aide

trainee. The home health agency’s registered nurse shall retain in the home health aide trainee’s

personnel file a department-approved form approved by the department attesting that the home

health aide trainee has met the minimum competehcies for a home health aide trainee.
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K.A.R.28-51-113, page 2
(e) Each 20-hour home health aide course shall be administered according to the

following criteria:

(1) Any persen home health aide issued a nurse aide certificate by the licensingagenecy

department or enrolled in a 90-hour nurse aide course as specified in K.A.R. 28-39-165 may
enroll in a 20-hour home health aide course after being prescreened and tested for reading

comprehension at an eighth-grade level.

(2) Each 20-hour home health aide course shall be sponsored by one of the following:

(A) A home health agency;

(B) a postsecondary school under the jurisdiction of the state board of regents; or

(C) a postsecondary school accredited by the north central association of colleges and
schools.

(3) A heme-health-ageney licensee shall not sponsor or provide clinical instruction for a
20-hour home health aide course if that heme -health-ageney licensee meets any of the conditions
listed in 42 C.F.R. 484.36(a)(2)(i), as in effect on October 1, 200+ 2011, which is hereby adopted
by reference.

(4) Each 20-hour course shall be prepared and administered in accordance with the
guidelines established by the lieensing-ageney department in the “Kansas certified home health
aide guidelines (20 hours),” dated July 12005 September 29, 2021, and the “Kansas home

health aide sponsor and instructor manual,” exeludingthe-appendiees; dated July1;2005 July 26,

2021, which are hereby adopted by reference.

(f) No correspondence course shall be accepted as a 20-hour home health aide course.
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K.AR. 28-51-113, page 3
(g) Distance-learning educational offerings and computer-based educational offerings
shall meet the requirements specified in subsection (e) efthisregulation. (Authorized by K.S.A.

65-5109; implementing K.S.A. 65-5115; effective Dec. 29, 2003; amended Oct. 27, 2006;

amended P- )
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28-51-117. Supportive care services. (a) Admission criteria. Each person that applies to provide
supportive care services shall have a written policy that addresses admission criteria consistent
with the definition of “supportive care services” in K.S.A. 65-5101, and amendments thereto,
and the requirements of this regulation.

(b) Scope of practice and training. Each licensee providing supportive care services shall
have written policies and procedures describing the appropriate scope of practice for a supportive
care worker consistent with the following:

(1) The definition of “supportive care services” in K.S.A. 65-5101, and amendments
thereto;

(2) the requirements of this regulation; and

(3) the training required for each supportive care worker to provide the necessary
supportive care services to a client.

(c) Competency. Each licensee shall ensure that each supportive care worker
demonstrates competency before providing supportive care services to a client without the
manager being present and shall reevaluate each supportive care worker on an annual basis in the
following subject areas:

(1) Communication skills with special focus on communicating with clients with a
hearing deficit, dementia, or other special needs;

(2) observation, reporting, and documentation of client status and the supportive care
service provided,;

(3) basic infection control procedures;

(4) basic elements of body functioning and changes in body function that shall be

.
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K.AR. 28-51-117, page 2

reported to the supportive care worker’s supetrvisor;

(5) maintenance of a clean, safe, and healthy environment;

(6) recognizing emergencies and knowledge of the home health agency’s emergency
procedures;

(7) respecting the client and the client’s privacy and property;

(8) knowledge of the clients’ bill of rights specified in K.A.R. 28-51-111;

(9) appropriate and safe techniques in personal hygiene and grooming; and

(10) appropriate use of any equipment neede‘d for the provision of supportive care
services.

(d) Ongoing training. Ongoing training shall be provided to each manager and supportive
care worker annually or more often as needed to adequately provide the supportive care services
needed by the clients served by the home health agency. Ongoing training shall include training
on the supportive care services provided and the equipment used by the home health agency.
The subject matter and date of the ongoing training provided shall be documented in each
manager’s and supportive care worker’s file.

(¢) Supervision of supportive care workers. Each licensee providing supportive care
services shall supervise each supportive care worker as follows:

(1) Employ a manager who is available to a supportive care worker for questions at all
times; and

(2) provide on-site supervision of each supportive care worker, at least every three

months, including an assessment of client satisfaction of the supportive care services provided
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and the supportive care worker’s adherence to the plan of care.

(f) Written assignments.

(1) Written assignments and instructions for supportive care workers shall be prepared by
a manager based on the plan of care.

(2) Written assignments and instructions for supportive care workers shall include the
following:

(A) The procedures to be used for meeting the client’s needs;

(B) specification of when the supportive care worker is required to report to the
supportive care worker’s supervisor; and

(C) a requirement for the supportive care worker to document the supportive care
services provided during each visit.

(3) Each manager shall review the written assignments and instructions every three
months or more frequently as changes in the client’s status and needs occur.

(g) Assigned duties. Each licensee shall include the following requirements in written
policies and procedures for use by a supportive care worker:

(1) Assisting with medication.

(A) Any supportive care worker may assist a client with medication only if the
medications have been preselected by the client, a family member, a nurse, or a pharmacist and
are stored in containers other than the prescription bottles, including medication reminder
containers. Each medication reminder container shall be clearly marked with day and time of

dosage. Assistance shall be limited to the following:
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(1) Inquiries whether medications were taken;

(i1) verbal prompting to take medications;

(iii) handing the appropriately marked medication reminder container to the client; and

(iv) opening the appropriately marked medication reminder container for the client if the
client is physically unable to open the container.

(B) Paragraph (g)(1)(A) shall apply to all prescription and nonprescription medications.
Each supportive care worker shall report immediately to the manager whenever medications are
taken too often, not taken often enough, or not takeﬁ at the correct time as marked in the
medication reminder container. Supportive care workers and other employees of a home health
agency providing supportive care services shall not participate in medication administration.

(2) Skin care. Each supportive care worker performing skin care assistance shall provide
skin care assistance only if the client’s skin is unbroken and the client does not have active
chronic skin problems. A supportive care worker shall not apply medication. Supportive care
workers and other employees of a home health agency providing supportive care services shall
not provide wound care, including dressing changes and application of medications.

(3) Ambulation. Any supportive care worker may assist a client with ambulation who
can balance and bear weight if a qualified health professional determines that the client is
independent with an assistive device.

(4) Bathing. Any supportive care worker may assist a client with bathing. If a client has
wounds requiring changes to bandages before, during, or after bathing, the client shall be in the

care of a home health agency licensed to provide home health services.
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(5) Dressing. Any supportive care worker may assist a client with dressing, including
assistance with ordinary clothing and application of over-the-counter support stockings that can
be purchased without a physician’s prescription. A supportive care worker shall not assist with
the application of an elastic bandage wrap or antiembolic or pressure stockings that can be
purchased only with a prescription.

(6) Exercise. Any supportive care worker may assist a client with exercise. The
assistance shall not include assistance with exercise prescribed by a qualified health professional,
including a physical therapist or occupational therapist, and shall be limited to assistance with
normal bodily movement as tolerated by the client. Any supportive care worker may provide
encouragement to the client to comply with a prescribed exercise program.

O Fe;ading. Any supportive care worker may assist a client with feeding if the client
can independently chew and swallow without difficulty and maintain an upright position.
Assistance by a supportive care worker shall not include syringe feedings, tube feedings, and
intravenous nutrition. If a client is at a high risk foy choking or aspiration, the client shall be in
the care of a home health agency licensed to provide home health services.

(8) Hair care. Any supportive care worker may assist a client with the maintenance and
appearance of the client’s hair. Hair care may include shampooing with a shampoo that does not
require a physician’s prescription and drying, combing, and styling hair.

(9) Mouth care. Any supportive care worker may assist with and perform mouth care for
a client, including denture care and basic oral hygiene. Mouth care for clients who are

unconscious, have difficulty swallowing, or are at risk for choking and aspiration or have had
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recent surgical procedures to the mouth shall be performed by a home health agency licensed to
provide home health services.

(10) Nail care. Any supportive care worker may assist a client with nail care, including
soaking nails, pushing back cuticles without utensils, and filing nails. Nail trimming for clients
shall be performed only by a supportive care worker of a home health agency that indicated in
the home health agency’s initial application or renewal application that it intends to provide
home health services.

(11) Positioning. Any supportive care worker may assist a client with positioning if the
client is able to indicate to the supportive care worker verbally, nonverbally, or through others,
whenever the client’s position needs to be changed. Positioning shall not be performed if skin
care is required in conjunction with the positioning. Positioning may include simple alignment in
a bed, wheelchair, or other furniture.

(12) Shaving. Any supportive care worker may assist a client with shaving only with an
electric or a safety razor.

(13) Toileting. Any supportive care worker may perform the following:

(A) Assisting a client to and from the bathroom;

(B) providing assistance with bedpans, urinals, and commodes;

(C) assisting with personal hygiene or changing clothing and pads of any kind used for
the care of incontinence;

(D) emptying urinary collection devices, including catheter bags. The insertion and

removal of catheters and care of external catheters shall be considered a skilled care service and
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»K.A.R. 28-51-117, page 7
shall not be performed by a supportive care worker; and

(E) emptying ostomy bags. A éupportive care worker shall not insert suppositories or
administer an enema.

’ (14) Transfers. Any supportive care worker may assist a client with transfers as provided
by written assignments if the client has sufficient balance and strength to stand and pivot and
assist with the transfer. Any supportive care worker may assist a family member with
transferring the client. A supportive care worker shall not perform assistance with a transfer if
the client is unable to assist with the transfer.

Adaptive and safety equipment may be used in a transfer if the client and the supportive
care worker are fully trained in the use of the equipment and the client, client’s family member,
or guardian can direct the transfer step-by-step. Adaptive and safety equipment may include
wheelchairs, tub seats, and grab bars. A gait belt may be used in a transfer as a safety de\.zice for
the supportive care worker if the supportive care worker has been properly trained in the use of a

!
gait belt.

Any supportive care worker with training and demonstrated competency may assist a
client in a transfer involving a lift device.

(15) Respiratory care. Respiratory care shall be considered a skilled care service and shall
not be performed by a supportive care worker.

(16) Masks and oxygen flow. Any supportive care worker may temporarily remove and
replace a cannula or mask from a client’s face for the purposes of shaving or washing the client’s

face. Any supportive care worker may set a client’s oxygen flow according to written
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K.AR. 28-51-117, page 8
instructions when changing tanks, if the supportive care worker has been specifically

trained and has demonstrated competency for setting a client’s oxygen flow. (Authorized by

K.S.A. 65-5109; implementing K.S.A. 65-5101; effective P- )
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28-51-118. HCBS. (a) Admission criteria. Each person that applies to provide HCBS shall have
written policies and procedures that address admission criteria consistent with the requirements
of this regulation.

(b) Scope of practice and training. Each licensee providing HCBS shall have written
policies and procedures describing the appropriate scope of practice for each HCBS worker
consistent with state regulations and federal regulations and guidelines for HCBS and the
training required for each HCBS worker to provide the necessary HCBS to a patient.

(c) Competency. Each licensee providing HCBS shall ensure that each HCBS worker
providing personal care demonstrates competency before providing HCBS to a patient without a
supervisor being present and shall reevaluate each worker providing personal care on an annual
basis in the following subject areas:

(1) Communication skills, with special focus on communicating with patients with a
hearing deficit, dementia, or other special needs;

(2) observation, reporting, and documentation of patient status and the type of HCBS
provided;

(3) basic infection control procedures;

(4) basic elements of body functioning and changes in body function or vital signs that
shall be reported to the HCBS worker’s supervisor; |

(5) maintenance of a clean, safe, and healthy environment;

(6) recognizing emergencies and knowledge of the home health agency’s emergency
procedures;

(7) respecting the patient and the patient’s privacy and property;
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(8) knowledge of the patient’s bill of rights specified in K.A.R. 28-51-111;

(9) appropriate and safe techniques in personal hygiene and grooming; and

(10) appropriate use of any equipment needed for the provision of HCBS.

(d) Ongoing training. Each home health agency shall provide ongoing training to each
HCBS worker. Training requirements and annual competencies shall be consistent with the
HCBS that the licensee provides and shall be appropriate to the needs of the patients served.
Successful completion of the training and annual competencies shall be documented in a training
record for each HCBS worker.

(e) Supervision of HCBS workers. Each Hcensee providing HCBS shall ensure
supervision of each HCBS worker as follows:

(1) Employ a supervisor for each HCBS worker who is available for questions at all
times;

(2) provide on-site supervision of each HCBS worker at least every three months,
including an assessment of client satisfaction of the HCBS provided and the HCBS worker’s
adherence to the plan of care; and

(3) evaluate each HCBS worker providing HCBS by the HCBS worker’s supervisor
during an on-site observation of each HCBS worker while providing HCBS at least every three
months, including the following:

(A) Tasks performed;

(B) relationships with patients; and

(C) the HCBS worker’s adherence to the patient’s plan of care. (Authorized by K.S.A.
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Kansas Administrative Regulations
Economic Impact Statement
For the Kansas Division of the Budget

Kansas Department of Health and Environment Susan Vogel 296-1291
Agency Agency Contact Contact Phone Number

K.A.R. 28-51-100, 28-51-101, 28-51-103, 28-51-104, 28-51-105,
28-51-106, 28-51-107,28-51-109, 28-51-110, 28-51-111,
28-51-112, 28-51-113 -- Amended

28-51-117,28-51-118 -- New

28-51-102 -- Revoked
K.A.R. Number(s)

Submit a hard copy of the proposed rule(s) and regulation(s) and any external documents that the proposed

rule(s) and regulation(s) would adopt, along with the following to: ~ Division of the Budget
' 900 SW Jackson, Room 504-N

Topeka, KS 66612

I. Brief description of the proposed rule(s) and regulation(s).

The above-referenced regulations restructure licensure for home health agencies (HHAs) by creating a two-
tiered licensure system allowing for supportive care services as provided by K.S.A. 65-5101 et seq. The
system will allow for the provision of skilled home health services and/or Home and Community Based
Services (HCBS) or for the provision of only supportive care services. The regulations provide protections
for vulnerable individuals while allowing these individuals to remain in their homes. Similarly, licensure
allows the Kansas Department of Health and Environment (KDHE) to respond to consumer complaints when

allegations are made that may involve abuse, neglect or exploitation.

HECEIVED

JAN 2 6 2022

SCOTT SCHWAB
CEETARY OF STATE

DOB APPROVAL STAMP

APPROVED
0CT-26 2021

DIVISION OF THE BUDG

T

i
~1




IL.

IIL.

Statement by the agency if the rule(s) and regulation(s) is mandated by the federal government
and a statement if approach chosen to address the policy issue is different from that utilized
by agencies of contiguous states or the federal government. (If the approach is different, then
include a statement of why the Kansas rule and regulation proposed is different)

These regulations are not required by federal regulations. The proposed regulations are similar to
regulations of Kansas border states, although Missouri does not regulate supportive care services. As
required by K.S.A. 65-5101 et seq., KDHE is proposing these regulations to include rules for home health
agencies providing supportive care services. A review of current 2020 available information indicates the
following home health agency fee structure among the border states with Kansas, including the proposed

fees for Kansas, as follows:

State Initial Licensure Fee Renewal Licensure Fee
KANSAS $250.00 to $750.00 (Based | 5100.00 to 5600.00 (Based on
on Volume) Volume)
Missouri $600.00 (Flat Fee) $600.00 (Flat Fee)
Nebraska $650.00 (Flat Fee) $650.00 to $950.00 (Based on
Volume)
Colorado Class A $3,000.00 | $1550.00
(Additional Fees Based on
Volume)
Class B $2,200.00 | $1,325.00
{(Additional Fees Based on
Volume)
Oklahoma $1000.00 (Flat Fee) $500.00 (Flat Fee)

Agency analysis specifically addressing following:

A.

The extent to which the rule(s) and regulation(s) will enhance or restrict business
activities and growth;
The proposed regulations will not restrict business activity or growth. Rather, the proposed

regulations will enhance service structure for Kansans receiving home health agency services and
provide for accountability by requiring home health agencies to be licensed based on the type of

services they provide.

The economic effect, including a detailed quantification of implementation and
compliance costs, on the specific businesses, sectors, public utility ratepayers,
individuals, and local governments that would be affected by the proposed rule and
regulation and on the state economy as a whole;

There will be implementation and compliance costs for businesses required to be licensed as a
result of increased fees.

Prior to 2017, home health agencies providing supportive care services were not required to be
licensed. The current fee for an initial application for a home health agency license is $100.00 and
the renewal fee ranges from $25.00 to $580.00, which is based on the number of scheduled home

visits made during the previous calendar year.

DOB APPROVAL STANMP
. AECEIVED APPROVED
AN 6 2020 0CT 26 2021
SCOTT SOCHWAB DIVISION OF THE BUDGET
SECF‘.ET“\F‘.Y OF STATE




Based on an average of twenty (20) new home health agency licenses providing supportive care
services in one (1) year, half of which provide services to less than 100 clients and the other half
providing services to more than 100 clients, the amount collected would be $7,500.00 for the first
year. Renewal fees would decrease that amount to $4,500.00.

With the increase in the initial fee to $350.00 to $600.00 for an existing home health agency, the
fees for the existing home health agencies will increase an estimated $10,000.00 to $15,000.00.

The initial licensure fee for a Kansas home health agency providing skilled home health and or HCBS
will increase to $500.00 with a total unique patient and client count of less than 100 and $750.00
for a total unique patient and client count of 100 or more. The renewal licensure fee for a Kansas
home health agency providing skilled home health and or HCBS will increase to $350.00 with a total
unique patient and client count of less than 100 and $600.00 for a total unique patient and client

count of 100 or more.

The initial licensure fee for a Kansas home health agency providing supportive care service will
increase to $250.00 with a total unique patient and client count of less than 100 and $500.00 for a
total unique patient and client count of 100 or more. The renewal licensure fee for a Kansas home
health agency providing supportive care service will increase to $100.00 with a total unique patient
and client count of less than 100 and $350.00 for a total unique patient and client count of 100 or

maore.

Based on an average of twenty (20) new skilled home health and or HCBS agencies in one (1) year
and the slight increase in renewal fees, the amount collected would be between $10,000.00 and
- $15,000.00 depending on the total unique patient and client count.

Added together, the total cost to all licensees throughout the state will be between an estimated
$14,500.00 and $22,500.00.

The increase in fees will reflect the time involved in reviewing applications and partially covering
the cost of the survey process.

No impact on state or local government rates, utility rates or the economy is anticipated.

Businesses that would be directly affected by the proposed rule and regulation;

Only home health agencies that provide home health services to individuals in their homes,

Benefits of the proposed rule(s) and regulation(s) compared to the costs;

Benefits exist in requiring previously unlicensed home health providers and, therefore, not
regulated to be licensed. Requiring licensure of all HHAs allows KDHE to license and inspect HHAs
both before and during the delivery of services. The licensure and inspection of HHAs provides
protections for vulnerable individuals while allowing them to remain in their homes. Similarly,
licensure allows for KDHE to respond to complaints when allegations are made that may involve
abuse, neglect or exploitation.
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Measures taken by the agency to minimize the cost and impact of the proposed rule(s)
and regulation(s) on business and economic development within the State of Kansas,

local government, and individuals;

KDHE health facilities staff met with home health agencies and stakeholders in developing the
proposed regulations. A licensure system was developed as the best way to regulate HHAs and to
accurately reflect the costs associated with regulating the two types of HHAs.

An estimate, expressed as a total dollar figure, of the total annual implementation and
compliance costs that are reasonably expected to be incurred by or passed along to
business, local governments, or members of the public.

Annual implementation and compliance costs will increase as a result of an increase in fees. The
initial licensure fee for a Kansas home health agency providing skilled home health and/or HCBS
will increase to $500.00 with a total unique patient and client count of less than 100 and $750.00
for a total unique patient and client count of 100 or more. The renewal licensure fee for a Kansas
home health agency providing skilled home health and/or HCBS will increase to $350.00 with a total
unigue patient and client count of less than 100 and $600.00 for a total unique patient and client

count of 100 or more.

The initial licensure fee for a Kansas home health agency providing supportive care service will
increase to $250.00 with a total unique patient and client count of less than 100 and $500.00 for a
total unique patient and client count of 100 or more. The renewal licensure fee for a Kansas home
health agency providing supportive care service will increase to $100.00 with a total unique patient
and client count of less than 100 and $350.00 for a total unique patient and client count of 100 or

more.

The total cost to all licensees throughout the state will be between an estimated $14,500.00 and
$22,500.00 annually.

KDHE does not anticipate that any costs will be passed to local governments or to members of the
public.

An estimate, expressed as a total dollar figure, of the total implementation and
compliance costs that are reasonably expected to be incurred by or passed along to
business, local governments, or members of the public.

Total implementation and compliance costs will increase as a result of an increase in fees. The initial
licensure fee for a Kansas home health agency providing skilled home health and/or HCBS will
increase to $500.00 with a total unique patient and client count of less than 100 and $750.00 for a
total unique patient and client count of 100 or more. The renewal licensure fee for a Kansas home
health agency providing skilled home health and/or HCBS will increase to $350.00 with a total
unique patient and client count of less than 100 and $600.00 for a total unique patient and client

count of 100 or more.

The initial licensure fee for a Kansas home health agency providing supportive care service will
increase to $250.00 with a total unique patient and client count of less than 100 and $500.00 for a

total unique patient and client count of 100 or more. The renewal
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As stated above, the total implementation cost to licensees throughout the state will be between
an estimated $14,500.00 and $22,500.00 annually.

KDHE does not anticipate that any costs will be passed to local governments or to members of the
public.

Do the above total implementation and compliance costs exceed $3.0 million over any
two-year period? :

YES [J NO

Give a detailed statement of the data and methodology used in estimating the above
cost estimate.

The above cost estimate was based on the assumed number of new applications and renewals
received by KDHE.

Prior to the submission or resubmission of the proposed rule(s) and regulation(s), did
the agency hold a public hearing if the total implementation and compliance costs
exceed $3.0 million over any two-year period to find that the estimated costs have been
accurately determined and are necessary for achieving legislative intent? If applicable,
document when the public hearing was held, those in attendance, and any pertinent
information from the hearing.

YES [ NO

If the proposed rule(s) and regulation(s) increases or decreases revenues of cities,
counties or school districts, or imposes functions or responsibilities on cities, counties
or school districts that will increase expenditures or fiscal liability, describe how the
state agency consulted with the League of Kansas Municipalities, Kansas Association
of Counties, and/or the Kansas Association of School Boards.

The proposed regulations will have no effect on the cities, counties or school districts within the
state. However, when the notice of hearing for these regulations is published in the Kansas Register,
standard agency procedure will be followed and the three organizations will be contacted
electronically for comment with attached copies of the regulations, economic impact statement
and published notice of hearing.

Describe how the agency consulted and solicited information from businesses,
associations, local governments, state agencies, or institutions and members of the
public that may be affected by the proposed rule(s) and regulation(s).

The KDHE met twice with home health agency stakeholders. The group is comprised of HHA

business owners, legislative representatives of these business owners, and the Home Health
Association as well as KDHE staff. A foundation for regulatory change was derived from these

meetings.
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For environmental rule(s) and regulation(s) describe the costs that would likely accrue
if the proposed rule(s) and regulation(s) are not adopted, as well as the persons would
bear the costs and would be affected by the failure to adopt the rule(s) and
regulation(s).

Not applicable.
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